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MOTION FOR JUDGMENT 
The Plaintiff, Ralph J. White, III, moves the 
Circuit Court for the City of Norfolk, Virginia, for a 
judgment and award of execution against the Defendant, 
Norfolk and Western Railway Company, a corporation, in the 
sum of Seven Hundred Fifty Thousand Dollars ($750,000.00) 
damages, and·the costs of this proceeding, for this, 
to-wit: 
FIRST: The Plaintiff herein, Ralph J. White, 
III, is a resident of the City of Norfolk, Virginia, 
and this cause of action arose in the City of Norfolk, 
Virginia. 
SECOND: The Defendant, Norfolk and Western 
Railway Company, is a corporation engaged in the operation 
of a railroad business in interstate commerce and does 
business in the City of Norfolk, Virginia, within the 
jurisdiction of this Honorable Court. 
THIRD: At all times here involved the 
Plaintiff was an employee of the Defendant contributing 
to the operation of the Defendant•s line of railroad. 
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FOURTH: By reason of the foregoing, the 
Plaintiff herein brings this cause of action under and 
pursuant to the provisions of Title 45, United States 
Code Annotated, Section 51, et seq., commonly designated 
as the "Federal Employers 1 Liability Act", and 
Plaintiff exercises the alternative given him pursuant to 
the provisions of Title 45, United States Code Annotated, 
Section· 56, to have this cause of action tried before a 
jury in the state court in which this suit is filed. 
FIFTH: Plaintiff demands a trial by jury. 
SIXTH: During the course of Plaintiff 1 s 
duties, he was required by the Defendant to go into 
certain electrical rooms, the equipment in which rooms 
originated loud noises in excess of the volume that could 
be safely accomodated to by the human ear. Plaintiff 
was unaware of the effect of said noises on his hearing 
and the Defendant furnished him no notice of the hazard 
or any protective equipment. In September .or October, 
1973, the Plaintiff first began to detect a ringing in 
his left ear when he would come out of the electrical rooms 
which were generating the excessive ear damaging noises. 
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When he first detected the ringing, it would disappear 
after the Plaintiff was removed from the source of the 
noises for a period of two or three hours, but as the 
Plaintiff continued to work in the aforesaid rooms 
amidst the noises referred to, the ringing became 
worse and would remain for longer periods of time until 
the ringing became permanent. By November of 1973, the 
Plaintiff's hearing was so affected that he was going to 
make an appointment to see a physician with reference to 
the difficulty, at or about which time the Defendant 
suggested that he see an ear specialist retained by the 
Defendant, and the Plaintiff was subsequently examined 
by said specialist. 
SEVENTH: As a result of the negligence of the 
Defendant, including but not limited to violation of the 
safety regulations, the Plaintiff has been caused to 
suffer permanent damage to his hearing and he constantly 
experiences ringing in his ear. 
EIGHT: As a result of the negligence of the 
Defendant, as aforesaid, the Plaintiff, who is 26 years 
of age, has been causes to suffer a permanent injury. 
3 
NINTH: By reason of the aforesaid injury, the 
Plaintiff has and will suffer extreme mental and physical 
pain and suffering, the Plaintiff has and will be caused 
to incur medical and other related expenses, and he will 
suffer an eventual diminution in his earning capacity. 
WHEREFORE, Plaintiff demands judgment against 
the Defendant in the sum of Seven Hundred Fifty Thousand 
Dollars ($750,000.00), together with interest and costs. 
* * * 
MOTION TO DISMISS FOR WANT OF JURISDICTION 
The Defendant Norfolk and Western Railway Com-
pany moves the Court to dismiss this action on the ground 
that the Court lacks jurisdiction over the subject matter 
in that the Plaintiff's rights, if any, are provided by 
the Longshoremen's and Harbor Workers• Compensation Act, 
33 u.s.c., § 901 et seq., it being provided by§ 905 of 
said Act that it provides an exclusive remedy. 
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AFFIDAVIT 
STATE OF VIRGINIA, 
CITY OF NORFOLK, to-wit: 
This day appeared before me, Jane c. Kauchak, a 
Notary Public for the jurisdiction aforesaid, William T. 
Prince, counsel for the Defendant, who, being duly sworn, 
stated as follows: 
1. That he was unaware of the applicability 
of the Longshoremen's and Harbor Workers• Compensation Act 
to the claim of the Plaintiff until Friday, June 13, 1975. 
2. That he has not delayed the filing of a 
motion to dismiss for want of jurisdiction for the purpose 
of delaying the trial of the Plaintiff 1 s alleged cause of 
action. 
3. That a substantial question of law is 
raised by the motion to dismiss requiring the presentation 
of factual matter as well as administrative interpretation 
of 33 u. S. c. §901 et seq. as administered by the United 
States Department of Labor. 
* * * 
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EXCERPTS FROM REPDRTER'S TRANSCRIPT 
DIRECT EXAMINATION 
Testimony of Robert W. Parham: 
[TR. Page 5, Line 14 to Page 6, Line 4] 
BY MR. PRINCE: 
Q What is your name? 
A Robert w. Parham. 
Q Mr. Parham, where are you employed? 
A By the Norfolk and Western Railway Company 
in Norfolk. 
Q And what is your job? 
A I am a trainmaster assigned to Norfolk 
Terminal. 
Q Can you tell us what a trairmas.ter is? 
A Yes, sir. My duty consists of the general 
supervision of all train and engine service employees and 
clerical employees assigned to Norfolk Terminal in the 
conductor transportation department. 
* * * 
[TR. Page 6, Line 5 to Page 7, Line 11] 
THE COURT: When you say Norfolk Terminal, 
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just what does that mean, sir? 
THE WITNESS: Geographical location, Your 
Honor, is from what the railroad company designates 
at mile post 8 which would be located at approximately 
Gilmerton or the VEPCO plant into Norfolk including 
Sewells Point, the Portlock area. 
THE COURT: Uh-huh. 
BY MR.. PRINCE: 
Q Is Gilmerton in Chesapeake? 
A Yes, sir, it is. 
Q And Portlock is in what city? 
A South Norfolk. 
Q Or in Chesapeake? 
A Chesapeake as well, yes, sir. 
Q And it also includes Sewells Point down 
near the Naval Base? 
A Yes, sir, that•s correct. 
Q And all of Lamberts Point which -- where are 
the coal piers located? 
A At Lamberts Point, yes, sir. 
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Q How long have you been employed, Mr. 
Parham? 
A Nineteen years. 
Q And how long have you been doing a train-
master's job? 
A Well, five years and three months. 
Q And how long prior to being a -- what was 
your job before being a trainmaster? 
A I was a yardmaster. 
* * * 
[TR. Page 8, Line 9 to Page 15, Line 1] 
BY MR. PRINCE: 
Q Now, Mr. Parham, ao you reco~nize this 
drawing that we have spread out? 
A Yes, sir. This is a drawing or schematic 
of the track layout, the yard layout at Lamherts Point. 
Q All right. Can you testify from your 
familiarity with the area that this is a substantially 
accurate drawing? 
A Yes, sir, it is. 
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Q Now, Mr. Parham, what I would like to ask 
you please, sir, is to tell the Court the movement of cars 
that cotne i.nto Lamberts Point. Where do cars come into 
Lamberts Point from? First of all,.what type of 
cargo is brought into Lamberts Point, and I am speaking 
not into the general cargo piers but in the area 
served by the coal piers. 
MR. HOWELL: We will stipulate the 
coal comes from the coal mines to coal piers 
in the Lamberts Point ya£ds. 
THE COURT: Uh-huh. 
BY MR.. PRINCE : 
Q Where do these cars come from? 
A From West Virginia, Kentucky, some 
from Pennsylvania. They come to Norfolk specifically 
from a staging area in Roanoke, a staging a·rea in Crew, 
Virginia, coal trains some two hundred to two hundred 
thirty-five cars in length into the Lamberts Point area 
or Portlock area whichever is designated by the general 
yardmaster. However, a ninety percent of the coal 
arriving in the Lamberts Point comes in arriving in Norfolk 
comes into Lamberts Point and because of our storage 
facility. This map we are looking at will contain 
the yard itself will contain some seven thousand five 
hundred car loads. Coal train arrives down what we have 
designated the eastbound main line. 
THE COURT: Want to mark that? 
MR. PRINCE: Yes, sir. Perhaps is that 
possible? 
THE WITNESS: Yes, sir. 
MR. PRINCE: Put an arrow and next 
to the arrow if you would put a number 1. 
THE COURT: Let's have a big arrow. 
THE WITNESS: Okay, sir. 
BY MR • PRINCE : 
Q And behind the arrow put a number 1 with a 
circle, in a circle. 
A (Witness did as requested.) 
Q Okay, sir. Identify again what is that 
called. 
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A That is the eastbound main line. 
Q All right. 
A As trains arrive into Norfolk they 
make initial contact with the general yardmaster who is 
located in this tower which is approximately fifty feet 
in the air. A general yardmaster and his assistant we 
have designated. 
THE COURT: Just put a ring around 
that and mark it number 2. 
THE WITNESS: (Witness did as requested.) 
Their general.responsibility --this 
general yardmaster's responsibility entail 
the movement of trains and engines through-
out Norfolk Terminal. Specifically, his 
responsibilities are handling of coal arriving at 
Lamberts Point, coal being staged to the Barney 
yard and empty cars being sent west. This general 
yardmaster located at station designated number 
2 would inform the coal train, the engineer and the 
conductor and the trainman on the arriving coal 
train as to what tracks he would be instructing, 
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which the yard is trained. 
He would come right down this eastbound main line 
would place his train in pull in yard tracks. 
BY MR. PRINCE: 
Q Is that already identified on the plat? 
A Yes, sir as pull in tracks. 
Q All right. 
A The train would arrive into Lamberts Point. 
He would be informed by the general yardmaster as to which 
tracks his train would be yarded into. He could pull into 
the general vicinity right here, bring his entire train 
around what we have designated a horn track area. 
THE COURT: Better make that number 3. 
THE WITNESS: All right, sir. 
(Witness did as requested.) 
BY MR.. PRINCE : 
Q You are writing a 3 simply at one point in 
the horn track area. Is that correct? 
A Yes, sir, that's correct. And this entire 
area in this loop is designated as a horn track. · 
Q All right.; 
12 
A When the train arrives he will continue 
to pull in two hundred and approximately thirty-five cars 
pull around this horn track area and will head his track up 
or start his train up into what we designate as track Bl8. 
THE COURT: Better indicate that. 
THE WITNESS: This track here would be 
designated as Bl81 and I'll mark as number 4. 
THE COURT: Which is part of the B yard. 
THE WITNESS: Yes 1 sir 1 part of the B yard. 
B yard track number 18 is what we have designated as 
a head-in track or running track. The coal train 
would pull up through B yard track number 18 out 
onto the west end of the yard down the leads heading 
back up the westbound track and passing. 
THE COURT: Past mark number 2 • 
THE WITNESS : Past mark number 2 and would 
pass his caboose at just about that area. Two 
hundred and thirt¥ coal train the engine would be 
THE COURT: You mean the engine would be on 
one -- there is one side of 2 and the caboose on the 
other side of 2? 
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MR. PRINCE: Yes, sir, that's correct. 
THE COURT: Sweeping around through 3 past 
the soda yard and into B yard. 
THE WITNESS: Yes, sir, that's right. 
BY MR. PRINCE : 
Q Okay. 
A At this point the head-in brakeman on the 
coal train would have left the road units at the east end 
area. I'll designate that as number 5 at which point he 
would have been instructed by the east end yardmaster 
located at point number 5 as to what car he was to leave 
in the pull~in yard track. He would at that time inform the 
engineer that the cut had been made on the designated car to 
pull the head in of his coal train forward. Head in of the 
coal train would pull forward in this manner over the 
switch. At that time the yardmaster on the east end would 
inform the engineer to shove his train back and he would 
shove his train into the pulling yard into a designated 
cle~r track until such time as the east end yardmaster had 
determined that was a sufficient number of cars to go into 
that track. At that time the train would again be stopped 
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by the east end yardmaster, a further cut made at a 
designated car number or point. The head in of the coal 
train would then be pulled around back into B yard track 
number 18 and that would in effect yard this two hundred 
and thirty-five car theoretical coal train we have just 
yarded. 
Q All right, sir. Now, what would the road 
crew then do? First of all, what is a road crew? 
A A road crew is a railroad crew which has 
home headquarters at Crew, Virginia. Their primary 
responsibilities are to haul trains over a line of road 
from Crew, Virginia to Norfolk, Virginia. 
Q All right. Now, at the point where you just 
stopped does the road crew have any more to do with this 
particular train? 
A No, sir. 
Q Other than the locomotive. I am not 
speaking of that. 
A Only locomotive responsibilities. They 
place the locomotive onto the relieving track area which is 
immediately adjacent to point 2. That in effect relieves 
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them of respon~ibilities of their road trip. 
* * * 
[TR. Page 15, Line 21 to Page 22, Line 22] 
BY MR. PRINCE: 
Q Now, Mr. Parham, what then is done with the 
train whidh was just brought in and tracked as you have 
indicated? 
A Prior to the train's arrival of course an 
advance concise or listing of the entire train is received 
by the yard office personnel, designate point 7. This 
information is -- this information precedes the arrival of 
the coal train and after this information is received it's 
transmitted to the general yardmaster point 2. The east 
end yardmaster at point 5, the east end yardmaster or the 
general yardmaster will determine as to how this train will 
be stored in the yard depending on the size of blocks of 
coal or the size of the train. 
Q At what part of the yard is it stored? Is 
there any designation of this drawing? 
A Yes, sir. This train could be stored 
in the classification and storage yard as designated on this 
16 
map, stored in the A yard, the soda yard, the B yard, in the 
car repair yard or in the coal classification yard or in the 
ten track cold storage yard as designated on the map 
dependent upon the type of coal, the name or classification 
of each grade of coal contained in their train. 
Q Okay, sir. Now, Mr. Parham -- and we will 
come back to this drawing -- do you have any jurisdiction 
in your work over the part of Lamberts Point yard which 
is the coal pier itself? 
A Yes, sir, I certainly do. 
Q Okay. Now, can you tell us, sir, these 
coal piers I assume serve vessels which come in and --
A Yes, sir, they do. 
Q And where do these vessels come from? 
A All over the world. 
THE COURT: We are talking about what • s 
marked on the map coal pier 6, pier s. 
MR. PRINCE : No, Your Honor, not pier 4 
nor pier s. 
THE COURT: We are only concerned with 5 
and 6. 
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MR. PRINCE: Yes, sir. 
BY MR. PRINCE : 
Q Now, Mr. Parham, tell me the steps that are 
taken in a vessel's coming into the coal piers. 
A All right, sir. 
THE COURT: · Do we need the chart now? 
Go ahead. 
THE WITNESS: When a vessel is stemmed by 
an agent -- stemmed means to charter -- or when a 
vessel contracted by an agent to haul say fifty 
thousand tons of coal from here to Osaka, Japan, 
the agent will then contact the railway company 
and say the X MARU will arrive in Norfolk on 
August 15th and he is going to take fifty thousand 
tons of coal supplied by coal supplier X. Coal 
supplier X will have staged this coal in the various 
yards that I have previously described on this 
relief. When the vessel -- just prior to the 
vessel's arrival at the coal pier, he would arrive 
at how many ton loads. At that time the vessel's 
agent will contact the pier master's office which 
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is located at point 
BY MR. PRINCE : 
THE COURT: 7 I believe. 
THE WITNESS : Point 8. 
Q Now, the words Hampton Roads I don't 
believe appear on here, but is the Elizabeth River part 
of Hampton Roads? 
A Yes, sir. The mouth of the Elizabeth River 
empties into Hampton Roads. 
MR. HOWELL: We will stipulate that 
Hampton Roads is where the James River and the 
Elizabeth River rendezvous. 
THE WITNESS: This agent will advise the 
pier master located at point 8 on this map that the 
vessel X MARU has arrived in Hampton Roads and is 
prepared to take cargo in all respects. At that 
time the pier master's office will contact the 
supplier of the coal who has the coal staged at 
Lamberts Point and advise him that the vessel has 
according to the agent of the vessel arrived and is 
ready to receive cargo. At that time the trans-
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shipper or the owner of the coal will provide the 
pier master located at point 8 with an order 
speci~ing the type of coal to be placed on the 
·vessel, the number of classifications of coal to 
be placed on the vessel and the number of cars to be 
placed on the vessel. 
THE COURT: Number of cars? 
THE WITNESS: Yes, sir. 
THE COURT: What•s a car? 
THE WITNESS: A car load of coal. 
Car loads of coal. 
BY MR.. PRINCE: 
Q All right. Now, when does the vessel come 
into the coal pier? Let me put it this way: When the 
vessel comes into the coal pier is there any particular 
place in the yard where the coal which it is going to take 
on is located? 
A No, sir. There is no specific area. There 
is no area specified for coal for one particular vessel. 
Q All right. Now, insofar as the vessel it-
self is concerned how is the vessel berthed at either coal 
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pier 6 or pier 5? 
A Dependent upon the docking and undocking 
regulations that the railway company had issued according 
to the vessel's registration is determined. 
Q I didn't mean the paperwork procedure. 
I mean the physical berthing. 
A The vessel assuming that his coal has all 
arrived and is ready to load the vessel will be ordered 
to the 
vessel 
pier by the pier master located at point a. The 
will arrive at a predetermined time. 
THE COURT: Where has the vessel been, in 
the stream? 
THE WITNESS: Yes, sir. He's down in the 
stream at Hampton Roads, and he will be ordered up 
to be off pier 6 at any specific time. When the 
vessel is ordered to one of the piers either the 
lay pier or the loading berth, the pier master will 
contact Curtis Bay Towing Company who is under 
contract to the N & W to provide docking and un-
docking service for these vessels by hotline that 
we have in the pier master's office. They will 
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immediately dispatch one or more tugs as necessary 
to assist it or the tugboat that is stays at the 
coal pier to dock the vessel. 
BY MR. PRINCE : 
Q Let me ask you about that. You say ther's 
a. tugboat that stays at the coal pier. 
A Yes, sir. That 1 s the R. B. Clater. 
Q All right. And who owns that tugboat? 
A The Norfolk and Western Railway Company 
owns the tugboat. It • s leased to Curtis Bay Towing Company 
and subleased back to the N & W under an agreement that the 
vessel stay at the coal pier area and service the Lamberts 
Point coal piers and the railway company specifically. 
Q All right, sir. And then tell us about the 
other tugs that have been hired. 
A The additional tug vessels that are hired 
from Curtis Bay, the number of which is dependent upon what 
the pier master determines is necessary dependent upon the 
weather conditions will meet the X MARU which arrives off in 
this area brought to the coal pier by one of the Virginia 
pilots. The tug vessels will meet the vessel here and dock 
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him at the specific berth which has been designated by the 
master. It could be either in the off shore berth, the 
north side -- I 1 11 indicate north side on this map if you 
would like, Your Honor. 
THE COURT: All right. 
BY MR. PRINCE : 
Q Are there any ships berthed on the south 
side for the purpose of taking on coal? 
A No, sir. They are berthed on the south side 
of pier 6 only as a lay pier, a waiting pier. 
Q All right. Go ahead. How many vessels can 
coal pier 6 accomodate at one time? 
A Dependent upon the size. 
THE COURT: Loading in lay? 
MR. PRINCE: No, just on the north side. 
THE WITNESS: Depending on the size, 
depending on size of vessels. 
THE COURT: What•s the length of this pier? 
THE WITNESS: Sixteen hundred feet with a 
two hundred foot dolphin extension. 
* * * 
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[TR. Page 23, Line 14 to Page 24, Line 10] 
Q Do you ever load over three ships at a 
time? 
A We have loaded as much as four or.five 
barges at one time. 
Q But I mean ocean-going vessels. 
A No, sir. Usually two, one under each 
loading tower. This item I 1 11 show marked as LT indicating 
a loading tower. This number 1 ship loader and this is 








And you mark them Ll. 
And L2, yes, sir. 
All right. Now, so the tugs bring the ship 
Yes, sir. 
When would they bring them into pier 5? 
A At the railroad company•s discretion, at the 
management•s discretion if we determine that a vessel is to 
load at pier 5 or if the vessel is requested to load at pier 
5 or to use as a lay pier. 
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Q Which piers are used mostly, which of 
th~ two? 
A Which of the two? 
* * * 
[TR. Page 24, Line 18 to Page 37, Line 6] 
Q Which of these two piers is mostly used? 
A Pier 6. 
Q All right, sir. Now, when the vessel 
reaches coal pier 6 can you tell me what the procedure is 
for completing the berthing of it? 
A Yes, sir. As the vessel is brought along-
side the pie.r by a docking pilot, which is one of Curtis 
Bay Towing Company's tug captains on board the ship to be 
berthed, it's brought alongside the pier. The outside 
pier master or assistant pier master who works for the 
pier master at point 8 will be on the pier itself and will 
indicate to the docking pilot and the ship's captain as to 
what point he wants him to stop when he berths alongside the 
north side of pier 6, for example. At this point our line 
tenders supplied by the motive power department will arrive 
on coal pier 6 • 
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Q Do those line tenders have any other trade? 
A Yes, sir. 
Q What are they? 
A They may be helpers in the shop or helper 
machinists, helper electricians. They might be helpers of 
any description. Those people I do not immediately or 
directly supervise. 
THE COURT: We don • t need this any longer. 
MR. PRINCE : We 11, we are , Your Honor • 
THE COURT: Please get to that. 
What does the line tender do? 
THE WITNESS: As the lines are cast off from 
the vessel to the dock these line tenders of course 
retrieve the lines and place them over the various 
bars and cleats along the side of pier 6 to make the 
vessel secure as it ties up to the side of the pier. 
BY MR. PRINCE: 
Q All right. Is this serving as a line tender 
in addition to their other duties which are performed up in 
the yard? 
A Which are performed in the motive pow.er 
department at the coal pier, yes, sir. 
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Q All right, sir. Now, after the vessel 
has been docked can you tell us the procedure by which the 
coal comes from the storage yard down to the coal pier? 
A Yes, sir. The vessel is in dock and after 
when we know the vessel is going to arrive, the pier master 
at point 8 transmits the order to the general yardmaster at 
point 2 who in turn generates the order back to the east 
end yardmaster at point 5 and any other yardmasters on the 
terminal who might have pertinent informatiom or might want 
the information relevant to the vessel's loading. At that 
time the general yardmaster's assistant located at point 
2 with the general yardmaster will assign the various hump 
crews which under normal conditions these are railroad yard 
crews which under normal conditions when two sides of pier 
6 to load east at pier 6 are heing located would be five hump 
crews. 
Q What are the crafts within a crew? 
A An engineer operating the engine, a fire-
man if one is assigned to this particular crew, a conductor 
and two brakemen. 
Q All right, sir. Go ahead. 
27 
A And they are called a hump crew. These 
are designated as hump crew because they supply coal to 
.,~ 
pier 6 hump or pier 6 Barney yard. 
THE COURT: What does hump mean? 
Is there a raised --
THE WITNESS: Yes, sir. It • s about a 3.5 
percent grade up this side of the yard. 
THE COURT: Is hump yard and Barney yard 
the same? 
THE WITNESS: Yes, sir. they are. 
BY MR. PRINCE : 
Q And on this drawing it is designated as 
Barney yard. 
A Pier 6 Barney yard and pier 5 Barney yard. 
Q All right, sir. Go ahead. 
A As the hump master or general yardmaster's 
assistant designates to the specific crews which coals they 
are to bring from the various yards, the other yardmasters 
in the area will attempt to assist in supplying of coal as 
needed through specifically designated Barney yard tracks. 
These hump engines will go into the storage yard come up to 
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approximately twenty to thirty cars, pull back up one of 
the loads designated in the area of 1 and shove the coal 
onto pier 6 Barney yard for the X MARU, and pier 6 Barney 
yard is marked on this map. There might be as many as ten 
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to twenty classifications of coal needed on separate tracks 
for a specific vessel loading at pier 6. After the coal --
after these crews have been assigned the duties to 
place the coal onto this Barney yard or hump yard pier 6 
Barney yard or pier 5 Barney yard they will then bring the 
coal onto the yard, shove it up this lead and mark that 
number 8 -- no, number 9. These are the hump leads to be 
designated as number 9. With a brakeman on the rear car 
shoving toward the pier and a conductor on the rear car, 
a brakeman on the car next to the engine, the engineer and 
fireman of course on the engine will shove the cars on this 
yard up this hill into this yard, cut off or we call burst 
the air. We will allow the air brakes to apply.to the 
train as it stops at any point on pier 6 Barney yard. At 
that time they will remove the engine from the cars, apply 
a sufficient hand brake to hold the cars in case the air 
brakes leak. They will return to point 2 for further 
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'(. 
instructions to bring more coal to the Barney yard. 
Q Let me ask you at this point the larger 
vessels now that come in, how much tonnage do the larger 
vessels hold? 
A Well, the largest vessel we have ever loaded 
is the TY.NE BRIDGE. He took one hundred and nineteen 
thousand net tons. 
Q Now, will the Barney yard hold all the coal 
at one time for that vessel? 
A No, sir. 
Q What is a small or average size vessel? 
A Thirty-five thousand tons. 
Q And will the Barney yard hold enough coal 
for that vessel? 
A Both sides of pier 6 Barney yard would hold 
enough coal for that vessel. That would be approximately 
four hundred cars. 
Q All right, sir. Now, what then happens 
after the coal reaches the Barney yard, and I mean 
specifically how does it then get down to the vessel? 
A After the coal has been staged onto the 
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the Barney yard and the vessel is ready to receive cargo, 
the pier master at point 8 will relay the necessary 
information to the yardmaster and dock book clerks located 
~t point 10. I'll indicate point 10, which is pier 6 
scale office. The clerk in this scale office or the 
dock book clerks or loading clerks will arrive at a mixture. 
If no mixture is specified on the order they will determine 
how the coal is to be mised when it is released from pier 
6 Barney yard. 
Q How is it released? 
A By a man, a brakeman working on pier 6 
Barney yard who pulls an uncoupling lever on the car to 
allow it to ·roll free. 
Q All right. 
A The mixture or the sequence in which the 
coal is supposed to be allowed to be released from pier 
6 Barney yard is given to a conductor at point 11 who might 
have as many as, as little as two and as many as twenty men 
working for him dependeing upon the tonnage involved, the 
number of tracks. The conductor at point 11 will give 
instructions to the brakeman as to which tracks they are to 
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release cars from and in what sequence these men will through 
the use of advanced car moves and pulling the cut lever gain 
slack in the knuckles of the car and pull the uncoupling 
lever and allow the car to roll freely from point 11 in the 
area of point 11 to pier 6 Barney yard down a one and a half 
percent grade roll freely. Now, there is no further control 
other than the retarder control located just ahead of point 
10 and just between point 10 and point 11. The cars will 
foll freely down in this area through the thawing chamber. 
They are weighed at the scales, of course, in motion 
through the thawing chamber down into the Barney pit. 
THE COURT: Why do you keep using the word 
Barney just out of curiosity? The man that invented 
this loading devise? 
THE WITNESS: I have no idea. It's as long 
as I can recall. 
chamber. 
THE COURT: It's Barney yard? 
THE WITNESS: Yes, sir. 
THE COURT: Write a 12 on the thawing 
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THE WITNESS: The thawing chamber we will 
designate as point 12. 
BY MR. PRINCE: 
Q What happens after it goes through thawing? 
A If it's necessary for the coal to be 
thawed and this coal is thawed in these two chambers. 
These Chambers hold approximately twelve cars and they have 
infrared heat or as much like that in your oven at home. 
They will heat the temperature around the car to a 
sufficient temperature to thaw the coal if it is frozen. 
It does not happen very often in Norfolk. The cars then 
go i~to the Barney pit area I'll designate as point 13. 
Q And what happens in the Barney pit area? 
A A car retarder operator who's a brakeman 
who has been a brakeman, has been a conductor is now a 
car retarder operator. He is in the train and engine 
service field -- at this point he classifies the cars 
according to the origin point or the railroad company from 
which they came if they happen to be foreign equipment, 
will deactivate the retarder in order to spot the cars at 
a specific point. After they are shoved over this pit by a 
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pusher, this pusher is operated by a motive power employee. 
At this point the cars are shoved onto pier 6 dumper, point 
14. 
or just 
Q Now, did you write the 14 on the dumper 
A Just to the side of the dumper. 
THE COURT: All right. Just put an X. 
THE WITNESS: (Witness did as requested.) 
BY MR. PRDJCE: 
Q Okay. That • s the dumper. 
A Yes, sir. 
Q And what happens at the dumper? 
A At the dumper the cars are spotted on the 
dumper through use of the pneumatic retarders by the 
dumper operator. He's positioned directly above the 
dumper itself. He is a motive power employee. He stops 
the cars on the dumper. There is a brakeman located on 
either end of each dumper, one on the west end railroad 
direction of the dumper, two on the east end railroad 
direction of the dumper. They are train and engine 
service employees. They perform various functions such as 
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pulling cut levers, closing knuckles on cars when it's 
necessary. The dumper operator will after the cars are 
spotted in the proper position rotate the dumper one 
hundred and fifty-five degrees, set the dumper back into 
the normal position and allow two more cars to flow onto 
the dumper. 
Q All right. Now, the coal then comes out 
of the car by the car being turned upside down. 
A And shaken, yes, sir. 
Q And shaken. And where does the coal drop 
to? 
A ~e coal flows into receiving bins under-
neath point 14. Each of these bins will hold approximately 
two undred tons of coal. There are two of these receiving 
bins on each side of pier 6. 
Q All right. Now, we'll leave that a moment 
and without too much detail tell us then what happens to the 
car after it's been dumped. 
A After the car has been dumped two cars or 
one car might be shoved onto the dumper behind it pushing 
the cars that are located on the dumper off into this 
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automatic return. 
Q Which is on pier 5. 
A No, sir. It's located adjacent to pier 5. 
Q All right. 
A This automatic return I'll mark point 15. 
The car goes up an incline through a spring switch and 
the ·switch restores it to the normal position allowing the 
cars to go shoved to the empty yard area which is desig-
nated on this map as empty yard. 
Q Okay, sir. Now, after the coal has been 
dumped in these bins at point 14, what happens to the coal 
then? 
A The coal flows onto from these hopper feeder 
bins onto a series of hopper feeder belts of which there 
are six located of each side of pier 6. The belt is five 
feet wide and travels at a slow rate of speed which allows 
the coal to fall onto a belt which is eight feet wide, 
larger belt. That belt we will designate as A, feeds the 
coal out on~o belt B, which does underground out under-
neath from point 14 underground and it comes up at point 15. 
Q No, you have 15. Point 16. 
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A Comes up at point 16. 
Q Let me inquire if I may interrupt you. 
After the coal is turned, the car is turned upside down 
and the coal is dumped into 14, is there any storage time 
now except for the shut down of the motors? Is that a 
continuous process? 
A Yes, sir. That is a continuous endless 
belt. 
Q All right. Go ahead. 
A Running. The coal will be flowing on this 
eight foot wide belt system off the A belt at point 14 onto 
~ belt underneath the ground. B belt comes up at point 
16 from underneath the ground into what we call a BC transfer 
house, aBC transfer house designated as point 17. This BC 
transfer house is where B belt transfers onto c belt. 
THE COURT: Put a ring around that. 
THE WITNESS: (Witness did as requested.) 
C belt designated as point 18 feeds the loaders, 
loader number 1 in this specific case. c belt 
! feeds loader number 1. The coal flows from c belt 
onto D belt. D belt is located entirely within the 
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confines of loader nuttiqer 1, point 19. The coal 
flows from D belt onto E belt and when loading 
operation is ta~ing place E belt will be out in 
position inside the apron designated at point 20, 
inside the apron of the ship loader under which the 
vessel is located and the coal will flow A, B, C, 
D, E. 
THE COURT: Aprons are horizontal? 
THE WITNESS: Yes, sir. The apron is this 
point right here, point 20, that lowers down. 
THE COURT: Horizontally over the ship in 
the water. 
THE WITNESS: Yes, sir. 
BY MR. PRINCE: 
Q Now, what feeds loader number 2? 
A The north -- under normal conditions the 
north dumper. The north dumper with belt designations 
Al, Bl, Cl, Dl and El. 
MR. PRINCE: Your, Honor, would you mark 
this? 
THE COURT: I am going to mark it Exhibit 
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lX. For this hearing I'll use X behind each 
number to differentiate from the trial on the 
merits. All right. I'll put a big ring around it. 
* * * 
[TR. Page 37, Line 17 to Page 40, Line 2] 
Q Mr. Parham, you mentioned the line tenders. 
Does the Norfolk and Western Railway Company have any 
employees stationed on the ship itself while it's being 
loaded? 
A Yes, sir, we do. 
Q And does it have a title or a name or what 
service he performs? 
A The employee stationed on the vessel is 
called a deck foreman by designation. He works for the 
pier master, the assistant pier master and the pier master. 
He is a member of the Brotherhood of Railway, Airplane, 
Steamship Corporation. It's a contract position. 
Q What does he do? 
A He performs a service of directing the 
loader, the operator and the loader as to what direction 
he wants the coal to flow into the vessel of the ship into 
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the hold of the vessel. He also keeps in very close 
contact with the chief officer and captain of the ship 
as to their loading in~tructions, their direction. 
Q Now, where physically is located the man 
who operates the loader? 
A He is located immediately adjacent to the 
telescope whiCh that is connected to the loader itself 
which allows the coal to flow in the ship there, which the 
coal flows in the ship. 
THE COURT: Telescope is a chute, not a 
lens or anything like the ordinary idea of a 
scope. 
THE WITNESS: It's a telescopic type chute 
or pipe that allows the coal to flow through. 
BY MR.. PRINCE: 
Q You, can you tell me, Mr. Parham, whether 
or not the railway does any trimming and if so what this is 
and how it's done? 
A Yes, sir. The railway company provides a 
service, a variety of services for vessels. We provide water, 
trimming, line tending. 
·o What is trimming? 
A Trimming - specifically, mechanical trim-
ming is the placement-of. coal in the vessel so that you can 
obtain a better stowage factor of the cargo being placed on 
board the vessel. This trimming takes place with vessels 
with tween deck. 
Q What is a tween deck? 
A A vessel with more than one deck in the hold. 
This because of the situation because of the way the room is 
located in the hold between these decks it's necessary to 
have mechanical -- a mechanical trimmer throw the coal some-
times as much as twenty feet. 
Q And where is he when he does that? 
A The deck foreman. 
Q No, the trimmer, where is he located? 
MR.. HOWELL: He said me chanica 1 trimmer. 
THE WI~TESS: Yes, sir, mechanical trimmer. 
MR. HOWELL: Machinery. 
THE WITNESS: The railroad company no longer 
provides hand trimming facilities as we once 
did in the past. 
* * * 
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[T.R. Page 41, line 2 to Page 44, Line 15] 
Q Mr. Parham, I show you this green document 
and ask you can you identify it? 
(Document shown to witness for examination.) 
THE WITNESS: Yes, sir. This is a Norfolk 
and Western Railway Company, it's freighter C and 
C A38-l. 
BY MR. PRINCE : 
Q And what information does this contain? 
A This is -- the information contained on that, 
the bottom of this sheet indicates the services provided, the 
type of vessels on which the services are provided for and 
the rates in cents per ton of two thousand pounds on total 
tonnage taken. 
Q All right. Is this your contract with the 
ship? 
A Yes, sir. Those are the services a railway 
company provides, and it provides for those services that 
are provided. The only exception to that, sir, is a water 
charge for placement of fresh water on the vessel not in-
cluded in there. That is thirty-seven and a half cents per 
net ton. 
Q I notice this is occasioned May 14, 1975. 
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Prior to this time what did you have? 
A The only difference, sir, was the rate has 
been increased effective on June the 17th, 1975. The rate 
was increased. 
Q Otherwise it was the same? 
A The same, yes, sir. 
Q Do you have a copy of this? Do you have 
other copies of this? 
A Yes, sir, I do. 
MR. PRINCE: Your Honor, may I introduce 
this? 
MR. HOWELL: I object. 
THE COURT: Overrule the objection with an 
exception and mark it Defendant's Exhibit Number 2X. 
(So marked by the Court.) 
BY MR. PRINCE : 
this is. 
Q I show you this document and ask you what 
(Document shown to witness for examination.) 
THE WITNESS: This is a Norfolk and Western 
Railway Company's rules and regulations 
43 
governing the docking of vessels and the restriction 
of the use of open plain lights in vessel holds 
while loading at Lamberts Point coal piers. 
MR. PRINCE: Your Honor, may I introduce 
this as defendant's next Exhibit 3 I believe. 
THE COURT: 3X. 
MR. HOWELL: Objection and exception to all 
three documents· if Your Honor please. 
BY MR. • PRINCE : 
Q And I show you this and ask you what this is. 
(Document shown to witness for examination.) 
THE WITNESS: This is the N & W Railways 
Company form on AD 248. Indicates -- this is the 
actual bill we send the agent of the vessel for 
payment of the dumping and trimming cargo for 
dumping and trimming Bunker, for dumping cargo and 
services on deck such as the desk services and/or 
water services brings it on the vessel for dumping 
vessels or docking or undocking with tower or with-
out tower for large lines. 
Ma. PRINCE: Your Honor, may I introduce 
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this as Defendant's Exhibit 4? 
THE COURT: Yes, sir, 4X. 
(So marked by the Court.) 
BY MR. PRINCE : 
Q Mr. Parham, are you familiar with any 
floating gear that the Norfolk and Western has d0t-1n at N & W 
other than that tug that you said you owned and leased and 
leased back, any floating gear? 
A Yes, sir. We own a work barge which stays 
at the coal pier at all times. 
MR. PRINCE: All right. Now, Mr. Parham, 
would you ans~er Mr. Howell if he has any questions? 
THE WITNESS: Yes, sir. 
* * * 
[TR. Page 44, Line 20 to Page 45, Line l] 
BY MR. HOWELL: 
' 
t 
Q Mr. Parham, are you familiar with the Long-
shoremen•s and Harbor Workers• Act? 
A No, sir I am not. 
Q Never seen signs posted stating that 
electricians are covered by the Longshoremen's and Harbor 
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Workers' Act down where you are? 
A Not to the best of my knowledge, no, sir. 
* * * 
[TR. Page 47, Line 23 to Page 52, Line 21] 
Q Are you familiar with the fact that when a 
person applies for employment with the railroad to become 
an electrician, and do you know anything about the process 
of employment? 
A A little about it, yes, sir. 
Q And you just apply to being an electrician 
and for the railroad you don't apply to work· at any parti-
cular spot, do you? 
A Mr. Howell, I am familiar with the employ-
ment of clerical personnel and train and engine service 
personnel, brakeman, conductors, engineers and clerks. How 
the motive department or other department hires their 
personnel and what stipulations they make I have no idea 
about. 
Q · Well, if you apply as a brakeman you wouldn't 
-- you just apply to be a brakeman for the railroad. You 
don't pick whether or not you are going to be a car retarder 
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·~ or work in the Barney yard or where you are going to work, 
just apply to be a brakeman. Isn•t that right? 
A Yes, sir, that 1 s correct. 
Q Now, the car that has been brought full of 
coal down from the mines to Sewells Point yards, the Barney 
yard, that car is turned upside down and shaken so that it•s 
contents drop into these bins as you refer to. 
A Yes, sir. 
Q Now, just before they are turned upside 
down so coal can drop into these bins, are you familiar with 
the fact that the electricity that turns them over is generated 
or juiced up in the motor rooms that are located in that 
general area? 
A 1 I am aware that the motors and the controls 
are in the dumper electic room, yes sir. 
Q They turn that car over to drop the contents 
out. 
A (Witness nodding head affirmatively.) 
Q Is that right? 
A Yes. 
Q Now, when the cars are in the yard, and we 
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have got one where the brakeman has released the brake 
and by gravity the car is going to move down to a point 
where it can ultimately be turned over so its contents can 
be unloaded, you do have a pushed in the yard, don't you, 
a pusher car, small electric car that can if a car doesn't 
stop at the proper spot for some r~ason? 
A Inside the thawing chamber itself I believe 
I previously indicated that there was a pusher in that 
area to properly spot the cars over the Barney pit. 
Q All right. And it would be like a small 
diesel locomotive if it's much smaller -- how would you 
describe this car? 
A It's not very small. It's a square 
mechanism approximately twelve feet, ten feet in height 
driver by a traction motor. 
Q And it does not require any personnel in 
it or does it? 
A Yes, sir. We have two on each side of pier 
6. One is an automatic pusher. The other is a manual 
pusher. 
Q And that serves the same purpose as a 
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locomotive. It moves the car from one position to another, 
doesn't it? 
A Well, yes, sir, it does. 
Q And the electricity to move that you don•t 
call it a pusher, what do you call it? 
A I call it a pusher. 
Q Well, the pusher car, the electricity for 
that comes out of the motor rooms down there on the piers, 
doesn't it? 
A I don't know about that, Mr. Howell. I 
don't know whether that 
Q You don't know whether it is -- it i-s 
electrically driven, isn't it? 
A Yes, sir, it is. 
Q Now, Norfolk and Western Railroad does not 
employ any deck hands, captains, mates or other marine 
employees of that type, do they? 
A We employ a deck foreman who is on board 
the vessel as I previously identified. 
Q I said deck hands. Now, I am not talking 
about your deck foreman, the member of the railroad brother-
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hood, not talking about a deck foreman. I am talking about 
captains, mates or deck hands. Now, they are generally 
known as seamen. Does the railroad employ any of those 
people for those tugboats that you were talking about? 
A The railroad company owns the R. B. Clater. 
Q I understand that, Mr. Parham. It used to 
own the Coe when the Virginia Railroad was there. It got 
rid of the Coe and because of various and sundry matters 
they do own a tugboat. But I am talking about the crew, 
Mr. Parham, and you are an extremely intelligent gentle-
man and it's only my awkwardness in being able to arti-
culate that's causing this confusion. I am talking about 
the crew on that tug boat. Are they employees of Curtis 
Bay or are they employees of Norfolk and Western Railway? 
That's a simple question. 
A They are paid by Curtis Bay Towing Company. 
Q They are paid by the, they are hired by them 
and they are fired by them, aren't they? 
A They are not hired to the best of my 
knowledge by the Norfolk and Western Railway. 
Q All right, sir. And to the best of your 
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knowledge they are hired by Curtis Bay. 
A Yes, sir, that's correct. 
Q And when they are fired they are fired by 
Curtis Bay to the best of your knowledge. 
A Yes, sir, that's correct. 
MR. HOWELL: I think that's all the 
questions I have. 
MR. PRINCE: That • s all I have. I do 
have one question. 
REDIRECT EXAMINATION 
BY MR. PRINCE : 
Q You were asked about does someone who 
seeks empl~ent seek empl~ent for a particular area of 
the yard. Once a man is employed and has certain seniority 
rights does he have any right to pick the place where he 
wants to work? 
A Yes, sir, he certainly does. 
* * * 
DIRECT EXAMINATION 
Testimony of Christian A. Hoeser: 
[TR. Page 53, Line 10 to Page 53, Line 24] 
BY MR.. PRINCE : 
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Q would you state your full name? 
A Christian A. Hoeser. 
Q Mr. Hoeser, are you employed by the Norfolk 
and Western? 
A I am. 
Q And what is your job? 
A Master mechanic in charge of the motor 
power mechanical maintenance of the piers, the diesels and 
all equipment from Norfolk to Crew, Virginia. 
Q Does your jurisdiction cover the coal piers? 
A Yes, sir. 
* * * 
[TR. Page 53, Line 25 to Page 58, Line 1] 
Q How long have you been master mechanic? 
A Three years. 
Q And what were you prior to that time? 
A Assistant master mechanic for two years. 
Q And as assistant master mechanic did your 
duties encompass the coal pier operation? 
A Yes, sir. 
Q How long have you worked at the coal piers? 
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A Since; I arrived in Norfolk in '53 and with 
exception of about four years, the coal pier was my primary 
business. 
Q And I believe -- just briefly summarize 
for us your connection with the construction of pier 6. 
A When pier 6 was assigned to be constructed 
I was assigned as a supervisor to follow behind the initial 
phase of construction through the construction and then with 
the start up and actual operation of the pier. I was 
assigned as supervisor. 
Q ·All right. Professionally, Mr. Hoeser, 
what is your trade? 
A Professionally I am a grade electrical 
engineer. 
Q All right, sir. 
MR. PRINCE: I would, Your Honor, I have a 
second and last chart I would like to have the 
witness testify from and perhaps I would ask the 
Court to come down and look at it. 
Would you step down, Mr. Hoeser? 
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THE WITNESS: (The witness did as requested.) 
BY MR.. PRINCE : 
Q First of all, Mr. Hoeser, glance here at 
Defendant's Exhibit Number lX. Are you generally familiar 
with what this is? 
area. 
(Document shown to witness for examination.) 
THE WITNESS : This is the Lamberts Point 
BY MR.. PRINCE: 
Q All right, sir. Now, what is this a drawing 
of? 
A This is a drawing of part of the first 
exhibit you showed me. It includes a drawing of pier 6, 
two ship loader number 1 and ship loader number 2 with a 
support BC house, a AB house, dumpers, pier 5, pier 6 Barney 
yard, pier 5 Barney yard, empty yard and part of the initial 
classification yard. 
Q This is a larger drawing but it includes 
lesser of what is shown on the first drawing. Is that 
correct? 
A Yes, sir. 
54 
Q Now, we have outlined here or someone has 
outlined here in red five structures and perhaps they are 
this is called what, number 1? 
A Number 1 ship loader. 
THE COURT: Want to mark it? 
MR. PRINCE: I don't think it needs to be 
marked. 
THE WITNESS: Number 2 ship loader, BC and 
this is BD pier 5. 
BY MR. PRINCE : 
Q All right. Now, Mr. Hoeser, what does 
BD mean? 
A Barney dumper. 
Q All right. On this other drawing can you 
pick out the Barney dumper? 
A Number 14. 
Q Number 14. All right. 
THE COURT: Defendant's 1X he is talking 
about. 
MR. PRINCE: On Defendant • s 1X the Barney 
dumper is marked number 14. 
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THE COURT: All right. 
BY MR. PRINCE : 
Q Now, on this new drawing which has not been 
marked yet, the BC house is shown on Defendant's Exhibit lX 
as what? 
A 17. 
Q All right. And what is ship loader number 1 
shown as on Defendant • s Exhibit lX? 
A They have 19 indicating the main structure 
and 20 to apron structure of ship loader number 1. 
Q And ship loader number 2 is simply marked 
L2? 
A L2, yes, sir. 
Q And pier 5 is not actually marked but shown. 
A As coal pier s. 
Q All right. Now, Mr. Hoeser, can you tell 
the function of the -- let me ask you this: Do you have 
supervision over, general supervision over the maintenance 
and operation of this equipment marked in red? 
A Yes, sir. 
* * * 
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us 
[TR. Page 58, Line 2 to Page 59, Line 2] 
Q What is the function c:£ the electrical 
equipment in the BD room? 
A The electrical equipment in the BD room 
converts AC power to DC power through a Syncronous motor 
generator MG set which is turn furnishes the power and the 
control to dump the coal from the cars, that is, rotate 
the cars. 
Q All right. 
A Also power to move the Barney or mule from 
the position to receive the coal onto the dumper. 
Q Is the Barney or the mule also the pusher? 
A No. 
Q No, it's not. Okay. What is the Barney or 
the mule? 
A 'The Barney is a mechanical device that 
us~ally is placed between the two main tracks which a 
hopper car or coal car rolls on and it in turn will come 
up behind the rear of the coal car or cars and mechanically 
shove the cars onto the dumper through a steel cable which 
is attached to a drum which is driver by an electric motor. 
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Q And that electricity is generated from 
where? 
A The electric or power source is from the 
Barney dumper electric room. 
* * * 
[TR. Page 59, Line 10 to Page 61, Line 24]. 
Q All right, sir. Now, Mr. Hoeser, what is 
the function of the -- what type of equipment is in the --
perhaps you said it and I missed it what type of equip-
ment is in the BD room, not the dumper mechanical equip-
ment but the generating equipment. 
A You have a Syncronous motor. I could say 
fifteen hundred horsepower. It could be off a little bit. 
You have a number of five hunred RN, six hundred volt 
DC generators. You have addition DC generators like one 
hundred seventy KH to control our supporting equipment. 
Q All right. Now, what is the function of the 
building circled in red and marked BC? 
A That is an area known as the BC transfer area. 
That equipment located there has the electrical generation 
and power supply for B- Bl belt, c and Cl belts. 
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Q And this over on pier 5 which is outlined 
in red, what is that particular thing? 
A That's pier 5. It's actually a pier 5 
structure Which itself has electrical equipment to raise 
a single car and dump a single car onto a vessel. 
Q Where is the -- how does the coal get from 
pier 5 into a vessel? 
A A single car is lifted through what we call 
a cradle and this car is lifted from say twenty to fifty 
feet depending on the height of the vessel. And when it 
reaches this apex it is dumped through the cradle mechanism 
or steel cables driver by electrical motors, and the coal 
flows onto what we call a pan. It's just a flat structure 
made of metal and it can be controlled by an electrical 
worker certain height and the coal will flow through this 
pan down through a telescope which actually looks like a 
telescope but it does down on a boat by gravity. 
Q Where is the electrical equipment located? 
A The electrical equipment is located be-
neath the structure on the top level. 
Q What is the source of power for ship loader 
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number 1 and ship loader number 2? 
A Ship loader number and number 2 receive 
their power from a substation. 
Q What is the nature of the power? 
A The basic power is 4160 volts and it is 
converted. 
Q What I am getting at is it gasoline or 
electric? 
A It's electric. I am sorry. 
Q A 11 right, sir. And the source of its 
power, where is it generated? 
A Virginia Electric Power Company furnishes 
us power at a substation which in turn transforms it down 
to 4160 and through electrical contacts at each ship 
loader it is delivered into the electric room by electric 
cable whereupon it is used to driver various motors by a 
motor generator sets. 
Q Can you tell us whether or not there is any 
electric equipment on the ship loaders? 
A Yes. The ship loader, all equipment on a 
ship loader is run by electricity. 
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Q And where within the ship loader is it 
located? 
A In the electric room which is in the upper 
structures of the ship loader. 
* * * 
[TR. Page 62, Line 10 to Page 62, Line 19] 
Q Do line tenders come under your general 
supervision? 
A Yes, sir. 
Q And what crafts are they from? 
A Electrical workers, helper electrician and 
Q Exclusively or are they from other crafts? 
A Crafts, basically helper electrician and --
* * * 
[TR. Page 62, Line 20 to Page 63, Line 2] 
Q All right. The men who perform the job of 
ship foreman, are you familiar with that craft? Do they 
come under you or do they come under Mr. Parham? 
A You use the term ship foreman. It's deck 
foreman. 
Q Deck foreman. 
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A They come under the transporation depart-
ment, Mr. Parham. 
* * * 
[TR. Page 63, Line 3 to Page 63, Line 17] 
Q There was mention of a barge. Do you have 
jurisdiction over the barge? 
A Yes, sir. 
Q And what is the purpose of that barge? 
A It is used to place underneath pier 5 
equipment, pan, trimmer or emergency basis under pier 6 
apron for certain type of belt repair work by the mechanical 
department. 
Q All right, sir. What are the crafts which 
would use the barge? 
THE COURT: Yes, what crafts use the 
barge if they are say repairing something at pier 6? 
THE WITNESS: Electricians and machinists, 
pipefitter. 
* * * 
[TR. Page 63, Line 19 to Page 63, Line 22] 
BY MR. PRINCE : 
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· Q Is there any other equipment down at 
pier 6 other than the barge for use of maintaining the 
~ 
pier, the ship loader? 
* * * 
[TR. Page 65, Line 2 to Page 65, Line 21] 
Q What is that equipment other than the 
Barney which is provided for the maintenance of the ship 
loader? 
A On the ship loader we have a structure that 
we can place around the telescope trimmer rotate mechanism 
which is a permanent part of the ship loader and this 
platform is used by the electricians primarily as well as 
your machinists to do repair work to your ship loader, 
trimmer mechanisms. 
Q What is under that? Is there a name for 
that? Did you give a name to that structure? 
A It's just a platform, maintenance plat-
form. 
Q What is under that maintenance platform 
when it's being used? 
A The outer edge of the pier, concrete 
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structure. 
Q All right, sir. 
A Possibly water. I don't know the exact 
dimensions exactly where the water starts. 
* * * 
CROSS-EXAMINATION 
[TR. Page 66, Line 17 to Page 68, Line 25] 
BY MR. HOWELL: 
Q What percentage of the helper electricians' 
time is devoted to catching these lines that are thrown 
and make them fast around a cleat on the dock? What per-
centage of his work that day is devoted to catching that 
line and throwing it around that cleat? 
A It varies depending upon the size of the 
ship, but you can say two hours out of eight hours of his 
pay day could be charged to line tending. 
Q If a ship is in. 
A If a· ship the ship is berthed. 
Q Yes, if a ship -- a ship doesn't dock every 
day, does it? 
A Yes, sir. 
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Q Every day? 
A Hopefully, yes, sir. 
Q But there are days when you don't dock ships 
for one reason or another. It may be a longshoremen strike. 
Sometimes it breaks down. The harbor or maybe the master, 
mates and pilots have gone on extended strike. 
THE COURT: How about weather? 
BY MR. HOWELL: 
Q How about weather? Suppose you got good 
northeast winds. 
A If it's a strike we furlough all our people 
because we depend on business. It's just like a one day 
deal. We do use them for helping the mechanics. 
THE COURT: You don't berth in foul 
weather, do you? 
THE WITNESS: Well, if it is high winds 
above a certain mile per hour, 'no, sir, we cannot. 
BY MR. HOWELL: 
Q So you say when a helper electrician and 
A When he is not line tending he helps the 
electrician or the machinist or the pipefitter. 
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Q And two hours out of an eight-hour day 
he would be catching lines and catching them around or 
taking them off and letting the ship pull it back forward. 
A Yes, sir. 
Q All right, sir. Now, when he comes to work 
does he receive .any training, any maritime training of any 
sort? I am talking about this all sUbject to my objection. 
This helper electrician and that you are talking about, 
does he receive any maritime training from the Norfiik and 
Western Railroad? 
A The training he receives is to go with a 
line tender or helper electrician. They show him how to tie 
up lines, what to do, how to handle the ship lines as well 
as water lines. 
Q So you don't --he does with another helper 
electrician who has learned by experience from the previous 
helper electrician. There is no formal training provided 
by the Norfolk and Western Railway. 
A That's right, sir. 
* * * 
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[TR. Page 69, Line 17 to Page 75, Line 9] 
Q Now, Mr. Parham was not familiar with the 
fact of where the electrical power for the pusher car which 
he described as having a crew of two and ten feet high may-
be twenty feet long. I have forgotten the precise 
sta_tistics, but that was down in the thawing room, right, 
I gather below the dumper? Is that where a pusher works? 
A The pusher works geographically to the east 
of the Barney dumper structure, and it's located in the thaw 
plant, yes, sir. 
Q And its purpose is to move a railroad car, 
isn't it? 
A Index the cars to allow the Barney to take 
the cars at the dumper. 
Q And its purpose is to move that railroad 
car for that purpose. 
A Yes, sir. 
Q Other places in the yard they use a loco-
motive. 
A Yes, sir. 
Q And the power for that pusher comes out of 
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the motor room, the BD motor room, doesn't it? 
A No, sir. 
Q Which motor room does it come out of? 
A Id doesn't come from a motor room, comes 
from a separate transformer bank adjacent to the thaw 
plant. 
Q Where is that located? 
A Geographically north of the north thaw 
plant. 
Q. Where? 
A North of the north thaw plant. 
Q Ralph White for example when he was working 
as an electrician and he would have to do maintenance work 
on that particular}iece of equipment? 
A Yes, sir. 
Q Well, the Barney is used to push the cars 
that are going to the dumper, aren't they? 
A Yes, sir. 
Q And that is serving the same -- it's a 
source of motor power for moving a railroad car, isn't it? 
A Yes, sir. 
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Q It performs the same function as a loco-
motive does in other sections of the yard. 
A It moves cars, yes, sir. 
Q And the electricity for the Barney which 
moves the cars comes out of the BD electrical room, 
doesn•t it? 
A Yes, sir. 
Q Until maybe ten days ago were you familiar 
first, your job requires you to deal with the personnel in 
the motor power down there, do you not? 
A Yes, sir. 
Q Any injuries are reported to you. 
A Yes, sir. 
Q Prior to maybe ten days ago had you become 
familiar with the Longshoremen•s and Harbor Workers• Act? 
A Yes, sir. 
Q You had? 
A Yes, sir. 
Q When did you first become familiar with it? 
A It•s been in existence for some time, part of 
our 
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Q How~many years? 
A I can 1 t answer that, Mr. Howell. I don't 
know. 
Q Do you know what a supervisor is supposed 
to do under the act when there is an injury that is believed 
to be covered by the act? 
A Yes. We have a form to fill out. 
Q YCll have to do what? 
A We have a form to fill out and submit 
through Mr. Webb 1 s office. 
Q Have you ever filled such a form for an 
electrician? 
THE COURT : Let 1 s find out who Mr • Webb • s 
office is. The form is filled in Mr. Webb's office. 
Who is Mr. Webb? 
.MR. HOWELL: That • s the defendant 1 s 
representative, talking about Mr. Webb claim 
representative sitting next to Mr. Prince, attorney 
for the railroad. 
THE WITNESS: Yes, sir. 
BY MR.. HOWELL: 
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Q Have you ever filled out a form for an 
electrician under the Longshoremen's and Harbor Workers' 
Act in the many years you have been working down there? 
A I don't recall. No, sir. 
Q Did you tell Ralph White when you learned 
that he was complaining of a noise related injury to his 
ears, did you advise him that anything about the Long-
shoremen's and Harbor Workers' Act? 
A Mr. Howell, he never has complained to 
me yet about anything. 
Q You learned about then when this one 
hundred thousand dollar suit got floating around. 
A That's right. The first time I heard about 
it. 
Q Did you ever say the Longshoremen's and 
Harbor Workers• Act benefits flow to him? 
A No, sir. 
Q Have you known a suit -- are you familiar 
with what's called the Federal Employees' Liability Act, 
the railroad act covering injuries to railroad employees? 
A In general, but not in any detail, Mr. 
Howell. 
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Q You have been subpoenaed from time to 
time to come into court about injuries and talk about what 
happened on the railroad, right? 
A Yes, sir, Mr. Howell. 
Q And Mr. Webb comes to see you when one of 
these suits under this act have been filed from time to 
time, doesn't he? 
A Yes, sir. 
Q And I'll probably -- if you don't know I'll 
call him -- but you have had line tenders who have sued 
under this railroad act, haven't you, for sprains to their 
back for not having enough line tenders to handle the line 
that were working for the railroad? 
A I have heard there has been suits. 
Q And the operators of the dumpers you have 
heard of them, for example, Mr. Dunn who retired. You 
remember him? 
A I remember Mr. Dunn. 
Q And you remember me bringing a suit for him 
under the railroad act and you having to know something 
about it? 
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A I heard that, but I don't know for sure. 
Q .And you heard of electricians or such as 
Lewis Jackson working down there on the coal pier and bring-
ing suits under the railroad act. 
A Yes, sir. 
Q You remember Lewis? 
A Yes, sir. 
Q And he was an electrician or electrician's 
helper, wasn't he? 
A Yes, sir. 
* * * 
[TR. Page 75, Line 10 to Page 75, Line 18] 
MR. HOWELL: That's all. 
MR. PRINCE: That's all, Mr. Hoeser. 
THE COURT: Yes. I think we ought to 
mark that last exhibit. 
MR. PRINCE: Of, yes. I failed to do that. 
THE COURT: That will be Defendant's 
Exhibit SX. 
(So marked by the Court.) 
* * * 
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DIRECT EXAMINATION 
Testimony of Ralph J. White, III: 
[TR. Page 76, Line 11 to Page 77, Line 6] 
BY MR. PRINCE: 
Q Are you Ralph J. White, III? 
A Yes,· sir. 
Q And you are the plaintiff in this case? 
A Yes, sir. 
Q Mr. White, I believe when you testified in 
this case last November when we tried it previously your 
complaint was one of hearing loss, was it not? 
A Yes, sir. 
Q And your complaint was that you were caused 
to suffer this hearing loss while performing duties in 
the electrical rooms in both of the ship loaders. Correct? 
A Most of it was due to the Barney dumper. 
Q Did you not testify that you --
A I don't believe I specified that just them 
two. 
Q Are you saying that you did not testify? 
A Oh, I testified but I was talking about all 
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all six electric rooms. 
* * * 
(TR. Page 79, Line 8 to Page 80, Line 3] 
THE COURT: Are you willing to stipulate 
he got deaf out on the piers? 
MR. HOWELL: He got deaf as a result of the 
excessive noises in the motor room. 
THE COURT: On land? 
MR. HOWELL: On land and part of the time 
one of them was a piece that is up --
THE COURT: Up on the piers. 
• MR. HOWELL: Yeah, one of them, but he is 
talking -- we are not -- all I am saying the man 
didn't testify to the ship loaders. 
THE COURT: See the tug of war is Mr. Prince 
wants to get the deafness·, if any, out over navi-
gable waters and you want to get it over land. 
Right? 
MR. HOWELL: Judge, it doesn't matter to me 
where he gets it as long as he is an electrician. 
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THE COURT: Right. I understand that too. 
MR. HOWELL: That doesn•t matter. 
* * * 
[TR. Page 86, Line 7 to Page 86, Line 20] 
Q Mr. White, your testimony at the last 
trial included work that you performed as an electrician 
in all five of these electrical rooms, is that not true, 
namely the Barney dumper electrical room, the BC transfer 
house electrical room, pier 5 electrical room,ship 
loader number 1 electrical room, ship loader number 2 
electrical room? 
A Yes, sir. 
Q All right. And it is the noise, and as a 
matter of fact is it not true, Mr. White, that Dr. Zurum-
ski who testified at the last trial on the noise measured 
the noise in your presence. You went with him. 
A Yes, sir. 
* * * 
(TR. Page 86, Line 21 to Page 86, Line 24] 
Q And part of the noise he measured was the 
noise in the electrical rooms of the ship loaders, either 
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one or two. we:only measured in one, didn't we? 
A Yes, sir. 
* * * 
[TR. Page 86, Line 25 to Page 87, Line 7] 
Q Okay. And your testimony was that the 
high noise in all five of these electrical rooms -- of 
course, you did not say Barney dumper room number 2 
caused eighteen percent of my deafness and pier 5 caused 
five percent. You simply said, did you not, that you were 
exposed to all the noises in these five electrical rooms. 
A Yes, sir. 
* * * 
[TR. Page 87, Line 8 to Page 87, Line 24] 
Q All right. 
THE COURT: Does that take care of that? 
BY MR. PRINCE: 
Q Now, I believe when you first went to the 
railway company you were also line tending, were you not? 
A Yes, sir. 




MR. PRINCE: Yes, in 1969. 
THE WITNESS: Yeah, September of '69. 
BY MR. PRINCE: 
Q You did line tending work at that time. 
A About a month before I did -- before I 
took my apprenticeship. 
* * * 
[TR. Page 89, Line 4 to Page 89, Line 21] 
Q Do you re~ember Mr. Howell asking you at 
the trial how many months in '69 were you a line tender 
going into these rooms on certain occasions and your answer 
was three months? 
A No, sir. 
Q You don't deny that you said that, do you? 
A I might have said it. I don't remember. 
Q Okay. 
A I started my apprenticeship I think it was 
in December. 
Q That's right. All right. It's not that 
important. When you did the work in the Barney dumper in 
BC in pier 5 and ship loaders 1 and 2, when you did your 
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work as an electrician there you did the usual work 
that an electrician would be called upon whatever the 
needs were on that occasion, would you not? 
A Yes, sir. 
* * * 
CROSS-EXAMINATION 
[TR. Page 90, Line 6 to Page 92, Line 9] 
BY MR • HOWELL: 
Q As an electrician you don't operate any 
of this equipment down there such as the loaders or the 
shakers or that sort of thing. 
A No, sir. 
Q But as an electrician you do maintain the 
pusher and the Barney. 
A Yes, sir. 
Q When you applied for a job at the railroad 
what job did you apply for? 
A I just applied for a job, whatever they had 
open. 
Q Whatever they had open. 
A Then for an apprenticeship. 
79 
Q And what apprenticeship did you enter into? 
A Electrical. 
Q And has the railroad assigned you to 
different areas to apply your talents as an electrician? 
A Yes, sir. 
Q As a matter of fact I think since the last 
trial you were 
A I was working in the diesel shop during 
the last trial. 
Q During the last.trial you were working in 
the diesel shop as an electrician. That's all. 
THE COURT: After his apprenticeship his 
work was purely electrical, right? 
MR. HOWELL: Yes, sir. But you understood 
that they take apprentice electricians and let 
them draft the lines. That's something they do with 
apprentice electricians. 
THE COURT: Yes, sure I understand that. 
MR. HOWELL: They don't hire line handlers 




BY MR. PRINCE: 
Q Mr. White, when you went down to the coal 
piers as an electrician in 19 -- in December of '72 is 
when you went down, isn't it? 
A (Witness nodding head affirmatively.) 
Q And you remained there for about two years. 
A Approximately two years, yeah. 
Q Okay. And I believe you testified before 
that when you became a full electrician in December of 1972 
you had to go into these electrical rooms or motor houses 
·five nights a week. 
A ,Yes, sir. 
* * * 
DIRECT EXAMINATION 
Testimony of Johannes o. Hoffmann: 
[TR. Page 93, Line 13 to Page 93, Line 17] 
BY MR. PRINCE : 
Q State your full name, Please. 
A Johannes o. Hoffmann. 
* * * 
[TR. Page 93, Line 21 to Page 102, Line 2] 
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l Q Mr. Hoffmann, are you employed by the Nor-
folk and Western? 
A Yes, sir, I am. 
Q What is your present job? 
A I am assistant general foreman of piers. 
Q And what is your speciality? What disci-
pline or training or profession? 
A I am an electrician by trade and I have 
a degree in electronic engineering technology. 
Q All right. In 1969 when Ralph White began 
his employment with the Norfolk and Western were you 
employed there? 
A Yes, sir, I was. 
Q And what was your job then? 
A I was a gang leader, a supervisor gang 
leader. 
Q And did you have any connection with Ralph 
White? Are you familiar with the work that he has done at 
the coal piers during the time that he has been at the coal 
piers? 
A I don't remember exactly that far back to 
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'69. I remember that he came there as a helper and then 
changed to an electrician apprentice. The first dealings 
I had with Mr. White directly was as a teacher of the 
apprentice training program. 
Q All right. Are you familiar with the 
work of an electrician at the coal piers? 
A Yes, sir, I am. 
Q And have you ever been an electrician at 
the coal piers? 
A Yes, sir. 
Q And how many jobs have you had from 
electrician at the coal piers to your present position? 
A From electrician to coal piers I was 
promoted to supervisory gang leader at the coal piers. 
Q Whom did you supervise? 
A I superv-ised electricians, line tenders 
and machinists. 
Q All right. Then what other job? 
A And stayed a supervisory gang leader for 
approximately five years, and then I became electrical 
foreman of piers. And I kept that job for a little over 
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one year, and I was promoted to assistant general foreman 
after that. 
Q All right, sir. Mr. Hoffma~ there has 
been testimony which you have heard that the ship loaders 
are operated by electricity. ·Is that correct? 
A Yes, sir, it is. 
Q All right. And what is the source of power 
which gets the coal from the cars from the coal cars to the 
ship is what? 
A It's mostly -- it starts out as AC 
alternating current, and it's converted in our motor generators 
that's to direct current. 
Q All right. Insofar as the Barney dumper 
room is concerned who -- the answer is apparently going to 
be obvious, but I want to get this in the record -- who 
performs the maintenance service .of the motor generator sets? 
A It is the electricians. 
Q And if the motor generator sets of the 
Barney dumper room fail, if they do not work, if they are 
not maintained, how does the coal get from the dumper to the 
ship? 
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A It won't. That's the first step. You 
could not. 
Q All right, sir. And in the BC house, 
the transfer house, what does the electrical equipment 
there do? 
A The electrical equipment provides power 
and control for~ur different conveyors. 
Q And what is transported on the conveyor? 
A Coal. 
Q If they are not working, what happens? 
A. - ·.. There is no coal being transported to the 
ships. 
I And who maintains those motor electrical 
units? 
A The electricians. 
Q All right. Now, go into pier 5 itself. We 
will step over for a second to pier 5. That electrical 
equipment is located on the pier itself • 
. A Part of it, yes, sir. 
Q How often does that run? 
A I can't give you a figure comparing tons on 
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each system. For one particular month we dumped 
approximately two and a half million tons of coal on pier 
6 and thirty thousand tons on pier 5 two months ago. 
Q All right. Now, in the ship loader rooms 
themselves, the ship loader electrical rooms, first of all 
where is the man who operates the ship loader located? 
A He's directly above the ship in front of 
the teiescopic chutes that permits a vertical drop of the 
coal inside the ship. 
Q Do you know approximately or exactly, if 
you know, how bight above the floor of the pier that elec-
trical -- I mean that ship loader goes, not just the operator 
but how high up is the ship loader? 
A It's a hundred and ninety-six feet high. 
Q And approximately how high up is the 
operator of the ship loader? 
A Approximately sixty feet above the deck, 
level. 
Q Does the man who operates the ship loader 
go out over the ship itself? 
A Yes, sir. He's approximately twenty feet 
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away from the center line of the telescopic chute that 
drops the coal into the ship. 
Q All right. And where are the electrical 
rooms of the ship loader located relative to the operator 
say? 
A Well, they are about fifty feet higher 
than the operators. They are at the level of one hundred 
thirteen feet above the deck. 
MR. HOWELL: Is this on pier 5 only you 
are talking about? 
BY MR. PRINCE : 
Q I beg your pardon. The ship loaders are 
on pier 6. 
A . Yes, sir. 
Q So we are talking about pier 6. How does 
the electrician from the -- get from the floor of the pier, 
the bottom of the pier, the deck of the pier to the 
electrical room? 
A Most of the timein an elevator. 
Q Is there any other way? 
A Yeah. There are steps if the elevator 
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doesn't work. 
Q All right. Now, Mr. Hoffmann, I would like 
to ask you please what duties an electrician performs inso-
far as the ship loader is concerned and where on the ship 
loader his routine duties might carry him? 
MR. HOWELL: If Your Honor please, I am 
objecting unless it's related to Ralph White, a 
specific activity. 
THE COURT: He needs another question. 
His definition of electricians include Mr. White. 
MR. HOWELL: I am not talking about a 
category. I say my objection, if Your Honor please, 
the testimony has to be limited to what Ralph White 
did. 
MR. PRINCE: Ralph White has testified he 
performed usual duties of an electrician in all 
five of these rooms. 
THE COURT: He can come back and take the 
stand and say he didnat do these things. Objection 
overruled. 
BY MR. PRINCE : 
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Q Tell me all the places on the ship loader 
that an electrician would normally find himself. 
A Well, he can start in the electric rooms 
where the control boards are located. They are usually 
troubles. He can go out on D and E levels. They are 
on two different levels. They have electrical equipment 
there. They have the drive motors for the conveyor belts 
at those locations. They also have the test-- the 
test one stations where an electrician at times would 
run the conveyor belts on test. They have electrical ele-
ments on the telescopic chute itself that prevents the chute 
from going up too high. Continuing down on this telescope 
you have a collective system around the bottom since it 
rotates. Then you have an hydraulic system that is also 
collected, controlled electronically, on the bottom that is 
used. 
Q The bottom of what? 
A Of the telescopic chute. 
Q And where is the telescopic chute located? 
A Hanging directly in the center of the holes 
as usualy when loading a ship. And they have electric 
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equipment on the bottom of the chute approximately 
fifteen feet above where the coal comes out for control of 
the trimming equipment that is on the end of the tele-
scopic chute. 
Q And there -- what about walkways and 
things on the ship loader? Where are they located, if any, 
and does an alectrician have to use those? 
A Well, a walkway is along each conveyor belt, 
conveyor D and E. There are walkways inside the apron that 
electicians in order to get to where his drive motors 
could be walking along any one of these walkways. He could 
_also in order to get to an operators cab, if there were 
electrical troubles to the operators cab, get right 
directly above the operators cab and go down some steps. 
Q Do the electricians ever have to go on the 
ships themselves? 
A Yes, sir. At times they have occasion to 
when there is a breakdown. 
Q The breakdown of what? 
A The equipment on the telescopic chutes such 
as a rotater trim equipment. 
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Q And why would the electrician go on the 
ship to fix that? 
A It's far more convenient at times. It's 
impossible to move the ship out when it is in the berth 
or it is inconvenient to move the ship. So it is far 
easier for the electrician to go on the deck of the ship 
and we position our equipment on the side of the hatch 
·in order to work from it. 
Q All right. Mr. Hoffmann, do the electricians 
use the barge which has been testified to? 
A Yes, sir. Generally, the barge is used 
on pier 5. 
* * * 
[TR. Page 103, Line 21 to Page 103, Line 25] 
Q What about barge? 
A The barge is generally used on pier 5. 
There is more electric equipment on pier 5, and it is harder 
to get to. As a matter of fact it~s impossible to get to 
unless you do have the work barge. 
* * * 
[TR. Page 104, Line 1 to Page lOS, Line 4] 
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Q Do you know for a fact whether or not 
Ralph White has worked on the barge? 
A I'm sure that he has, yes, sir. 
THE COURT: That's not. the question. 
Have you ever seen him on the barge? 
BY MR. PRINCE : 
THE WITNESS: Yes, sir. 
THE COURT: Oh, you have? 
THE WITNESS : Yes, sir • 
Q All right. Now, what about this platform 
that Mr. -- I believe Mr. Hoeser spoke about? 
A There is a metal platform on pier 6 that is 
located approximately twenty-five feet above the dock level 
which can be swung out over the water and around the tele-
scopic chute in order to get to the electrical equipment. 
Q All right. Hav.e you ever seen Ralph White 
doing that work? 
A Yes, sir. Oh, excuse me. I would like to add 
that this staging cannot be swung out when there is a ship 
in dock so the only time it is swung out when there is room 
to swing it out. If there is a vessel in dock, normally you 
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can•t swing it out. 
Q And when it's swung out then what is it 
that's underneath it? 
A Water. 
Q The water? 
A Yes, sir. 
* * * 
CROSS-EXAMINATION 
[TR. Page lOS, Line 9 to Page lOS, Line 11] 
BY MR. HOWELL: 
* * * 
[TR. Page 106, Line 11 to Page 109, Line 6] 
Q All right. That's a better course to take 
I'll tell you. Now, Mr. Hoffmann, Ralph White has had to 
do electric work on the Barney that pushes the cars to the 
dumper. 
A Yes, sir. 
Q He not only has to maintain those Barneys 
with the electricity to move the Barney comes off of the 
panels in the BD motor room, doesn't he? 
A Yes, sir. 
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Q Now, he also as an electrician has to 
maintain the pusher car which moves the coal cars. 
A Yes, sir. That's also part of his duties. 
Q And pier 5 operates about -- how much did 
it operate last month to June? 
A As I remember twice. 
Q Twice? 
A Yes, sir. 
THE COURT: What was that that operated 
twice? 
THE WITNESS: Pier 5 was operated twice 
during the month of June. 
I ' 
THE COURT: I know they loaded on thirty 
thou~and tons of coal in a whole month • 
. . 
THE WITNESS: Yes, sir. 
THE COURT: One ship? 
THE WITNESS: No, sir. It was operated twice, 
which was two different -- small one was -- a 
large vessel taking coke and and the other was 
another small vessel taking coal. 
BY MR. HOWELL: 
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Q Some months you don't operate pier 5 at 
all, do you? 
A Yes, sir. 
Q As a matter of fact, many months you don't 
operate pier 5. 
A Yes, sir, that's true, but also we operated 
a whole lot more. 
Q Most of the work on pier 6? 
A ·Yes. 
Q And most of Ralph White's time is devoted 
to the BD motor house. 
A No, sir, you cannot say that. 
Q You cannot. What percentage of his time 
would you say was devoted to the BD house and other shore 
side maintenance work such as on the pushers and the Barneys 
and the other electrical work that you do on shore? 
A I would probably say that the majority of 
his time would be spent either at the BC house or the ship 
loaders, which actually you could just about split up his 
time between the Barney dumper.area which I include the 
pushers and the Barney. I include the Barney dumper area, 
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the BC house and the ship loaders. Taking three 
categories, I would assume that you could probably split 
his time between the three. 
Q All right. And when you say ship loader 
you are talking about ship loader motor house? 
A Anywhere on the ship loader where there is 
electrical equipment. 
Q How much of his normal time did he spend 
in the cab with the operator? Tell me how many hours 
a month he spent in the cab with the operator, Mr. Hoffman? 
A He should not spend any at all. 
Q That's what I thought. 
A But he does. 
Q But I mean it is not in his line of work. 
A No, sir. 
* * * 
[T.R. Page 109, Line 7 to Page 111, Line 10] 
Q Okay. And it is real noisy inside when he 
is up there chatting with the operator, just pass the time. 
A No, sir. 











Are you still the superior over Ralph 
Yes, sir, I am. 
And all the electricians working? 
Yes, sir. 
Working down there? 
Yes. 
Q Do you know anything about the Longshoremen's 
and Harbor Workers' Act? 
A I read a notice posted on the bulletin that 
stated 1920 that that's something that has been around a 
long time. 
Q The notice was dated 1920? 
A In the 1920's. 
Q And did you notice whether it was a State 
compensation act or a Federal act? 
A I don't remember what it stated. 
Q I didn't think so, Mr. Hoffmann, because 
it didn't get around to the Federal act until 1932 or there-
abouts. All right. Now, what do you do when an electrician 
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is injured? Do you tell him that he is entitled to 
benefits, Longs~oremen•s and Harbor Workers• Act? 
A I fill out a form called a CT37 when an 
electrician tells me he has been injured. 
Q That's the same form that's filled out 
when a locomotive engineman falls down and breaks his leg. 
A That's the form filled out for any type 
of injury. 
Q Whether it's a locomotive engineer or 
THE COURT: Is tha t a company form? 
MR. HOWELL: Company form for an accident. 
THE WITNESS: It is a company form that any 
type of injury no matter how slight will be reported 
and filled out on a form called CT37. 
BY MR. BOWELL: 
Q And you, yourself, have never filled out a 
form or known any electricia·n that's been receiving benefits 
of the Longshoremen's and Harbor workers• Act. 
A I think of a machinist. 
Q I said an electrician, sir. 
A No, sir. 
* * 98 * 
(TR. Page 111, Line 20 to Page 112, Line 22] 
Q What year -- how often have you seen Ralph 
White working on a barge as an electrician? 
A What year? 
Q Yes, sir. 
A This is I have been him as an electrician 
within the last, this year. 
Q How many times that you have seen Ralph 
White working as an electrician on a work barge? 
A Specific times I don't know. 
Q Can you say whether it was one time or 







him in '74? 
A 
Q 
I would say half dozen times. 
Six times in the past year? 
No, since he come back to the first shift. 
What year would that be? 
In this year '75. 
This year. Now, how many times did you see 
I don't -- I don't remember seeing him. 
How many times did you see him i~ '73? 
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A I just don't remember. 
Q How many times did you see him in '72? 
A I don't remember. 
Q You don't know. 
A No, I don't remember at all whether or not 
I saw him or not. I just don't remember. I could have; 
I could not. 
* * * 
DIRECT EXAMI~ION 
Testimony of Roy E. Foutz, Jr.: 
[TR. Page 113, Line 7 to Page 114, Line 2] 
BY MR. PRINCE : 
Q Would you state your full name? 
A Roy E. Foutz, Jr. 
Q F-o-u-t-z? 
A Yes, sir, that's correct. 
Q Mr. Foutz, by whom are you employed? 
A For Norfolk and Western Railway Company. 
Q And in what capacity? 
A Assistant manager of insurance. 
Q Assistant manager of insurance? 
A Yes, sir. 
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Q And where is your office located? 
A Roanoke, Virginia. 
Q Mr. Foutz, are you familiar with insurance 
coverage which the Norfolk and Western Railway Company has 
covering the long -- employees who had received the benefits 
of the Longshoremen's and Harbor Workers' Act? 
A Yes, sir. 
* * * 
[TR. Page 114, Line 3 to Page 114, Line 25] 
Q Okay. Do you have those policies with you? 
A Yes, sir. 
Q And you have -- I'll get to that other one 
in a second. First, what is this policy? 
MR. PRINCE: I have given Mr. Howell copies 
of these, Your Honor. 
THE WITNESS: This is the Traveler's 
Insurance policy number TUB96820472. 
BY MR. PRINCE : 
Q And who is the insured? 
A Norfolk and Western Railway Company. 
Q And what is the policy period? 
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Q · ~nd what is the policy period? 
A May 1, 1972 to May 1, 1973. 
Q And can you tell us if there is an endorse-
ment covering longshoremen and harbor workers or maybe if 
-
that's the only purpose of the policy? 
A Yes, sir. It is an endorsement covering 
them. 
Q What is the endorsement? Does it have a 
designation. 
A It's endorsement 3893. 
* * * 
[TR. Page 117, Line 8 to Page 118, Line 19] 
THE COURT: Fine. That's all right. The 
agent I know has a copy of it. All right. Let's 
mark the original 6X and I'll take it. 
MR. PRINCE: We will take that out. 
BY MR. PRINCE : 
Q Mr. Foutz, what is this document? 
A This is the Home Insurance Company policy 
number PWC4127202. 
Q And who is the insured? 
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r A Norfolk and Western Railway company. 
Q And who is the insurer? 
A The company -- the Home Insurance 
Company. 
Q You said that. Does this have --what's 
the policy period? 
A From May 1, '73 to May 1, '74. 
Q And does this have a longshoremen endorse-
ment? 
A Yes, sir. 
Q How is the page identified? 
A It's a second -- it should be the 8th 
endorsement in the policy. 
Q Does the endorsement have a number? 
A H-7218. 
Q All right, sir. And insofar as location is 
concerned is there an endorsement or is there a sheet which 
indicates the areas covered? 
A Yes, sir, it is. 
Q And is -- that's the second page or the 
third second sheet third page of the policy. 
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A Yes, sir. 
Q And how are the premises located? How 
are they described? 
A It is hereby understood and agre.ed that 
coverage provided under this policy at the locations 
indicated below --
* * * 
[TR. Page 118, Line 22 to Page 119, Line 4] 
THE WITNESS: Shall include all areas 
at Lamberts Point and Sewells Point, Norfolk, 
Virginia, customarily used by the Norfolk and 
Western Railway Company in the loading or un-
loading of vessels, location of premises piers 
1 and 2 Sewells Point, Norfolk, Virginia, piers 
3, 4, ·s and 6 Lamberts Point, Norfolk, Virginia. 
* * * 
[TR. Page 119, Line 5 to Page 120, Line 9] 
MR. PRINCE: Your Honor, I think there is 
no problem with the copy of the policy, and I would 
like to offer that. 
THE COURT: Okay, 7X. 
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·;.~-~ .. 1 
-~ 
(So marked by the Court.) 
BY MR. PRINCE: 
Q Mr. Foutz, at the time of the expiration 
of the Home policy which was May 1, 1974, did the Norfolk 
and Western continue carrying insurance for Longshoremen 
and harbor workers? 
A No, sir, we do not. 
Q And what occurred at that point? 
A We applied for self insurance through the 
Department of Labor. 
Q And have you become certified as a self 
insurer? 
A Yes, sir, we have. 
Q And I hand you this and ask you what this 
is? 
(Docu~ent shown to witness for examination.) 
THE WITNESS: Office of workmen • s Compen-
sation Prog~am, Washington, D. c., decision granting 
authority to act as a self insurer. 
BY MR. PRINCE: 
Q Effective when? 
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A Effective May 1, 1974. 
* * * 
[TR. Page 120, Line 10 to Page 122, Line 7 ] 
MR. PRINCE: Your Honor, may I introduce 
this? 
THE COURT : SX. 
MR. PRINCE: Mr. Foutz, that's all I have 
to ask you, sir. 
CROSS-EXAMiNATION 
BY MR. HOWELL: 
Q Mr. Foutz, directing your attention to the 
Home Insurance company policy that has a period May 1, '73 
to May 1, '74. 
A Yes, sir. 
Q Tell the Court the purpose of Mr. Ruther-
ford specifically locating the premises to which the coverage 
would be applicable. 
A Are you talking about Norfolk, Virginia, 
Lamberts Point? 
THE COURT: Page three, isn't it? 
BY MR. HOWELL: 
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Q Did you ever look at it when you got it? 
A Yes, sir, we have seen it. 
Q aoo? 
A Yes, sir. 
Q You realize that it was a more limited 
coverage than that was provided by Traveler's in the 
preceding policy? 
A Yes, sir. 
Q And the limitation in the Home is the 
specificity that characterized the language that located 
the premises to which the coverage would be afforded at 
NOrfolk. 
A Yes, sir. 
Q And it was limited to piers 1 and 2 at 
Sewells Point and piers 3, 4, 5 and 6 at Lamberts Point. 
A Yes, sir. 
Q Whereas the Traveler's policy covered the 
Barney dumper rooms and the -- let's see that Traveler's 
policy. It specifically included in addition to the piers 
a number of structures and kickbacks and elevators and 
conveyor systems, transfer houses, conveyor tunnel, Barneys, 
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dumpers, kickbacks, Barneys, and supporting structures, 
thawing plants and trackage directly connected with these 
facilities, again at the west end of the scale house. 
A Yes, sir. 
* * * 
[TR. Page 122, Line 8 to Page 124, Line 13] 
Q Is it any difference in the premium on the 
Traveler's policy that had the broader coverage and the 
Home policy that had the more restri~tive coverage? 
A Not too much. 
Q How much? 
A Well, on the Traveler's policy it was ten 
thousand two hundred and ten. This is nine thousand. 
Q Nine thousand eight hundred and sixteen? 
A Right. 
Q About four hundred -- not quite four hundred 
dollars less but approximately four hundred dollars less. 
A Yes, sir. 
Q Did you review the claims that were processed 
under the Traveler's policy and the Home Insurance policy? 
A No, sir. We see no claims in our office. 
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All the claims are handled by a claim department: • We just 
get notice to put our insurer on notice when there is a 
claim pending. 
Q So you know what category workers have put 
in claims because you have to put the claims department on 
notice that there is a claim. 
A They give us notice. We don't put them 
on notice. 
Q Okay. So they give you notice of a claim. 
A Right. We see the letters come through 
where Joe Smith has been injured or something like that. 
Q Did you ever get a claim for an electrician 
working down in the Lamberts Point area of Norfolk? 
MR. PRINCE: Excuse me. Unless I missed 
something Mr. Foutz said he doesn't get claims. 
MR. HOWELL: He gets them from the claims 
department. 
MR. PRINCE: Oh, from the claims department. 
That's part of the process. 
THE COURT: He has to look into the 
experience, don't you? 
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THE WITNESS: Yes, sir. The only notice 
we get in when we are notified by our claim depart-
ment that there's a pending case going to court 
or something where we have to noti~ our insurer. 
BY MR.. HOWELL: 
Q Uh-huh. Have you ever had such ~ notice 
relating to an electrician working down at the coal piers 
here in Norfolk? 
A No, sir, I don't recall any. 
* * * 
[TR. Page 125, Line 12 to Page 126, Line] 
Q There is an exclusion written into the 
policy. 
A Yes, sir. 
Q And it does not apply to any claim arising 
under the Federal Employees' Liability Act, does it? 
A No, sir. 
Q And it doesn't apply to any claim rising 
under the Jones' Act by reason of a specific exQlusion 
written into the policy. 
A No, sir. 
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A Is ~hat right? 
A Yes, sir. 
Q And the reason for these exclusions are 
that you have different types of claims arriving out of 
the same area. 
A That could be true, yes, sir. 
* * * 
DIRECT EXAMINATION 
Testimony of William T. Webb: 
[TR. Page 126, Line 21 to Page 127, Line 12] 
BY .MR.. PRINCE : 
Q Would you state your full name? 
A William T. Webb. 
Q Now, Mr. Webb, you did what so many people 
did, you moved the microphone from you and you are employed 
by the Norfolk and Western. 
A Yes. 
Q And·your title? 
A District claim agent. 
Q All right. I assume that district claim 
agent does what the name implies. You process claims of 
employees of the railroad company and third parties who 
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might have a claim against the Norfolk and Western. 
A I do. 
* * * 
[TR. Page 135, Line 16 to Page 135, Line 22] 
Q Now, Mr. Webb, did you bring at my request 
have you processed any claims under the Longshoremen's and 
Harbor Workers' Act? 
A Yes. 
Q All right. And you can tell me when you 
began doing that? 
A When we became self insured. 
* * * 
[TR. Page 136, Line 24 to Page 138, Line 25] 
Q Before I hand this to Mr. Howell, can you 
just tell me what this list is? 
A That is a list that we kept in my office 
that would be reported to Roanoke for what we considered 
to be under the Longshoremen's and Harbor Workers•. They 
made the final decision whether they were or were not under 
the act. 
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MR. PRINCE: Now, let Mr. Howell look at it 
a minute. 
(Document shown to opposing counsel for 
examination.) 
MR. BOWELL: If Your Honor please, Your 
Honor hasn't seen the list. We will give it back to 
Mr. Prince. We object to the relevancy. I don't 
know whether you haven't seen it yet, have you? 
THE COURT: No, I haven't. I don't know 
whether it's necessary. He has testified that 
since he became self insured at the beginning of 
December 7, 1973 he has processed numerour claims for 
the railroad under the Longshoremen's and Harbor 
Worker's Compensation Act. 
MR. PRINCE: All right, and 
THE COURT: I think that is admissible. 
MR. PRINCE: Mr. Howell has asked two 
witnesses had they ever known of any Longshoremen's 
and Harbor Workers' Act proceedings having been made 
covering electricians. 
THE COURT: I think that's opened it up. 
11:3 
MR. HOWELL: Yes, sir. I opened it up 
to that extent. 
THE COURT: Just electricians. 
MR. HOWELL: Just electricians working at 
this area. You know, not up in Roanoke or some-
thing. 
THE COURT: I thought your questions 
were broader than that. If you want to check the 
record about this opening up, you may do so. But 
I thought your questions were broader than just 
electricians. 
MR. HOWELL: All right. I am equipped to 
go. 
TRE COURT: I am not ruling. I am just 
saying. 
* * * 
[TR. Page 139, Line 11 to Page 148, Line 11] 
MR. HOWELL: Judge, we have been over 
these and some of them do refer to helper electricians 
I think. Those I think that sUbject to my objection 
I understand Your Honor feels that I have opened 
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up the situation that those that refer to the 
helper electricians or electricians he could 
withdraw and ask Mr. Webb about them. But the 
others that cover carpenters and different people 
different places --
THE COURT: You just asked me to look 
upon it as not being persuasive, wouldn't you? 
MR. HOWELL: I am asking you to not 
consider persuasive the two or three claims that 
have the word electrician or helper electrician. 
THE COURT: The question was generally 
asked do you know of any claims made under the law, 
the Longshoremen • s and Harbor Workers • Act. So I 
am going to allow him. 
all in? 
BY MR. PRINCE : 
MR. HOWELL: But electrician was my inquiry. 
THE COURT: Well 
MR. HOWELL: You are going to let them 
THE COURT: Yes, sir. 
MR. HOWELL: We not an objection. 
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Q Mr. Webb, here are a number -- have you 
counted them? 
A No, sir. 
MR. HOWELL: Whatever number it is, it is 
okay. You can count them later and put them in 
the record. 
BY MR.. PRINCE : 
Q ~. Webb --
MR. PRINCE: That's a good suggestion. 
BY MR. PRINCE : 
Q Mr. Webb, these forms here, whose office 
prepares these? 
A Normally we make the office the person they 
are under supervisor prepares them and sends them to me for 
verification and then go in. If they don't have time, I do 
it. 
Q What is the earliest one of these particular 
forms? When was it prepared? 
A January the 7th, 1974. 
Q All right. 
A On Israel c. Fisher. 
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Q Covering an injury reported on what date? 
A -December the 31st, 1973. 
... Q Now, can you just tell us generally why . ,
you started preparing these forms and what you did with them? 
A Formerly we sent just a blank sheet into 
Roanoke, a sheet listing all employees we covered on the act. 
Then I received instructions that we would prepare this 
accident report and forward it to the insurance carrier 
until such time as we became self insured. 
Q All right. And then these are forms then that 
you have prepared to which have been through your claim 
office of workers whose injuries have been processed under 
the Longshoremen's Act. 
A Yes. 
MR. HOWELL: We object to that question. It • s 
leading and not consistent with the witness• previous 
testimony. 
THE COURT: I overrule it. 
MR. HOWELL: I'll particularize it, Judge. 
Mr. Webb has stated that he forwarded these forms 
to the insurance department in Roanoke. 
117 
THE COURT: He just said he was self 
insured, didn't he? 
MR. HOWELL: Sir? 
THE COURT: Something was said about self 
insuring. 
MR. HOWELL: Or to self insure, either one, 
but the form had to go to the Longshoremen's and 
Harbor Workers• Administration. It's irrelevant 
where he sent them if he didn't send them to the 
commissioner. 
THE COURT: See where he sent them first. 
Now, where? 
MR. PRINCE: I am responding to the 
inquiries which have been made. 
BY MR. PRINCE : 
Q Have you ever processed or sent in a~y.of 
these forms for electricians or whatever other· 
trade there may be? I think these are proof of that. 
MR. HOWELL: When I said sent them in, 
Judge, I meant according to the act. 
THE COURT: According to law. 
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THE WITNESS: I sent in the forms to the 
·federal office they were supposed to go to when 
we became insured. 
you? 
MR. HOWELL: Very good. I made my point. 
MR. PRINCE: Okay. 
THE COURT: Anybody got a brown envelope? 
MR. HOWELL: You had a rubber band, didn't 
MR. PRINCE: If I did, ·you took it away 
from me. I wonder if you have a brown envelope 
and maybe the envelope, defendants -- may I take 
what you have out of this? 
THE WITNESS: Yes, uh-huh. 
THE COURT: Mark the brown envelope Defend-
ant's Exhibit 9. 
(So marked by the Court.) 
MR.. PRINCE: I have no further questions. 
CROSS-EXAMINATION 
BY MR. HOWELL: 
Q Prior to May of '74 what did you do with 
the forms? All of this is subsequent to my objection. 
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THE COURT: Yes, sir. 
BY MR. HOWELL: 
Q What did you do? 
THE COURT: Without waiving your objection 
you now wish to cross-examine. 
MR. HOWELL: Precisely, Judge. Well 
stated, sir. 
THE WITNESS: We became insured in May 
of 1974. 
BY MR. HOWELL: 
Q Yes, sir. 
A Prior to that when I started filling out 
the forms I sent them to our insurance carrier who was 
located in Norfolk putting him on notice, and he filled 
out the necessary forms and sent them into the proper office. 
Q You assumeQ. he did. You never got a cover 
letter. 
A Yes. I got a notice that payments were made 
or payments.were denied. 




Q You don't know how many of these claims 
were denied as not being covered by the act or how many 
were? 
A Where there is no lost time there was 
nothing necessary to be done on them. 
Q Have you ever attended a convention where 
the employer represented by a lawyer before the hearing 
commissioner regarding whether or not the person was 
covered under the Longshoremen's and Harbor Workers• Act 
or whether he was covered under what we determine under the 
Federal Employees• Liability Act? 
A I received notice from the board if a per-
0 0 
son wished to contest I was putting him under this act 
he might do so, but I have never been called in a 
controversy yet. 
Q So to your knowledge no lawyer has ever 
contested the applicability of Longshoremen's and Harbor 
workers' Act or any person whose names appear on these 
forms. 
A In which way do you mean contest them? 
Q In which a lawyer showed up and said --
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THE COURT: Put up a fight. 
BY MR. HOWELL: 
Q Uston, this act has not more to do with 
the coverage of this injured worker than pie in the sky. 
A· I have got them saying that to me at this 
point. 
Q I understand that. In the last two weeks 
' you have called Mr. Moody who handles most of this work 
and told him you cannot settle any of his claims because 
you have got this case pending and they may all be 
covered, and that's all been handled in the last two 
weeks. Isn't that right? That's a question. 
MR. PRINCE: That • s not a question, and I 
object to that statement. 
THE COURT: Repeat the question. 
MR. HOWELL: Sir? 
THE COURT: Repeat the question. 
BY MR. HOWELL: 
Q The question is when you said that you have 
known of a contest, the contest you know about Mr. Moody. 
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A Mr • Moody. I have had lawyers object. 
Q Object to it, but not --
A But they have never filed any complaint 
with the bureau in which they have called me in. 
Q Now, for a number of years you have been 
the claim agent who knows when claims arrive when law 
suits are filed and you assist in the investigation or 
preparation of a case for trial. Isn't that right? 
A When a CT37 is filed for me, I investigate 
it. In the case of Mr. White no CT37 was ever filed with 
me because he made no claim of injury to me until I 
received a letter from you stating you represented him. 
Q Right. You had this happen before, 
haven't you? 
A No. 
Q You have never had that happen before? 
A Well, CT37's are normally filed. 
Q Haven't you ever had a case where I repre-
sented a client that didn't file a CT37? 
A It's quite possible. 
Q All right, sir. Now, let's get :, 
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you remember a ~uit brought by Mr. Dowdy. Do you remember 
Mr. Dowdy making a claim when he was down in the Barney 
yard and got all bumped around and a car 
A Which year was it? Now, the act, you know, 
covers certain periods. 
Q I understand. This would have been five 
years ago probably. Same Dowdy that appears in these claims. 
He brought a suit under the Federal Employees• Liability 
Act, didn •t he? 
A Yes. 
Q You know who I am talking about? 
A I am sure if he brought suit it was under 
that act. 
* * * 
[TR. Page .148, Line 12 to Page 153, Line 7] 
Q And what's Mr. Dowdy's first name? 
A I don•t know which one you are talking 
about. 
Q Give me the name. He has got a very 
unusual 
THE COURT: Why don • t you refresh his 
memory? 
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BY MR. HOWELL: 




I saw it in here. You remember that suit? 
-I am sure if he brought it I was around. 
And you remember I represented him. I 
never will forget Osher, talks real slow, about as slow 
as molasses. 
A I know him quite well. 
Q Do you remember the claim he brought for his 
back when he was shook up down there in the retarder yard 
when he got bumped down there. 
A I just can't remember, but I am sure if 
you say that .• s what happened that • s what happened. 
Q You did not contest the fact that he came 
under the railroad act. 
A I'll put it this way: I am solely 
responsible for those who decide whether they come under the 
act or not, and if I missed one, and I have missed quite a 
few as it turns out, and I along have to answer for that 
error. And I have made several errors in this because of 
the versity of the work. And this is the way I made a 
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number of errors. 
Q The legal department of Norfolk and West~rn 
-- I can tell you about fifteen lawyers up there --
A They don't ever see them. I am the one 
that send them in. It's for me to pick them. 
Q They see the law suits, don't they? 
A Yeah. They see those. 
Q Now, you lalow there have been several 
suits brought by line tenders under the FELA Act, haven't 
they? 
A Right. 
Q Handle lines down there on the pier. 
A That's right. 
Q And electrician helpers have sued and re-
ceived money under the railroad act, FEIA? 
A Because we determined that there were not 
working over the water. It was decided they would cover 
them in the handling of ship's lines and so forth. Then 
they wex:e over it. We have several people, one of them for 
instance who came under this act and has been paid under it. 
Q Do you ever attend meetings in Roanoke with 
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Mr. Jamison; the chief claim agent,_ to talk about law 
covering railroad workers? 
A No. 
Q Never go up there? 
A I have been up there once in three years, 
and it wasn't for that. 
Q All right, sir. So the·first knowledge 
that you had of any amendments to the Longshoremen's 
and Harbor workers • Act was what year? 
A Whenever they wrote me and informed me of 
it. 
Q Who wrote you? 
A Mr. Jamison wrote me. 
Q Uh-huh. Well, don't you know about what 
year he wrote you? 
THE COURT: Who is Mr. Jamison? 
THB WITNESS: General claims a9ent at 
Roanoke. He's my boss. 
MR. HOWELL: He is over all other claim 
agents in the system. 
THE WI~ESS: From various times -- as I 
say from the very beginning they had to send in 
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reports, but as the law changed then my work that 
I did on this type of work changed. 
BY MR.. HOWELL: 
Q I understand. Mr. Webb, now, the railroad 
has filed a plea of jurisdiction based upon 1972 amendments 
to the Longshoremen • s and Harbor Workers • Act. I want 
to know when you were first made aware that the act had 
been amended. 
A When a fellow named Gasking was injured 
on the barge stepping from the pier end I believe it was to 
a work barge he broke his wrist. He lieved across the 
street from Mr. McMillan who's in this federal office. 
During a conversation it came out he was injured. I then 
received a letter or a telephone call, I don't know which, 
telling me that this man was not under FEIA, he is covered 
by Longshoremen's and Harbor Workers', and I should there-
fore make arrangments to file the necessary forms. This 
then was the first I ever knew about that type. We would 
normally consider a man who went from a work barge working 
off the water using the deck of a ship as being the act. 
Q Under the Longshoremen's Act? 
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~·· . 
A Yes, right. 
Q But then were advised under the change when 
he was on the pier he would be on the railroad act. 
A That•s what we thought. When the new law 
came out which I was not aware of and neither was my boss, 
it stated the act which you are probably familiar with and 
I don•t know that much about it, was that any man engaged 
in loading a ·ship after a rail car is placed the door opened 
he becomes engaged in the unloading or.loading to the ship. 
I was not aware of that and that threw me back I don•t know 
how far in my work. In other words, I had left them out 
completely. 
Q One never knows why our cases go to the 
Supreme Court against the United States. We will know 
this one if it goes there because someone knocked on the 
door about the person working at the longshoremen's office. 
What date? That's what I am trying to get? 
A It•s been some time. I really couldn't tell 
you when it was. It was back in 1 73 I would say. 
Q 1 73? 
A I am sure it must have been -- I know 1 72. 
* * * ~9 
[TR. Page 155, Line 12 to Page 158, Line 8] 
Q I see. You knew about the amendment to the 
act way back in 1 73. 
A As far as Mr. White goes I missed completely 
doing what I should have done. 
Q My question is -- we are not blaming you. 
A I mean because I am the man that made the 
mistake. 
Q Uh-huh. All right. But with respect to 
Mr. White you got a copy of the law suit papers, didn't 
you? 
A Right. 
Q I suppose you took them up to Mr. Prince. 
/ 
A No, sir. 
.Q What do you do with them? 
A They send me a copy. You file them on Mr. 
Carter usually. 
0 And did you ever read it? 
A Yeah, I read it. 
Q And you saw that he was an electrician 
working in the motor room. 
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A I said it was my mistake. I told you that. 
Q What's your mistake? It's not your mistake 
that I alleged he was working in the motor house and he 
lost his hearing because he was. 
A Well, that's when I had to find out that 
not having a 37 when it happened, how it occurred and every-
thing else. I had to make a complete investigation and 
talk to umpteen people. 
you? 
Q Well, you did that all during '74, didn't 
MR. PRINCE: Your Honor, excuse me. I am 
going to make an objection on that. There is no 
reason to hear all of this. This is just an 
argument between Mr. Howell and Mr. Webb. It doesn't 
have anything to do with the jurisdiction. 
THE COURT: Well, I told Mr. Howell I was 
going to let you try your case in your manner. 
I am going to let him try his. You all's manner 
differ somewhat. 
MR. HOWELL: I am almost through with that. 





Q But I mean you investigate all the facts 
and you turned your file over to Mr. Prince, the lawyer 
for the railroad. 
A No, I don't. That's done in the legal 
department in Roanoke. I send my reports to Roanoke. 
Q All right, sir. 
A My contacts with Mr. Prince comes after he 
receives the file and needs any additional information. 
Q You arranged for the survey of the motor 
houses and the motor rooms up on top of pier 5, didn't you? 
A Yes, I did. 
Q And Mr. Prince came down for that. 
~ Yes, he was. I wasn't there. 
Q Well, no one has ever suggested up until 
three weeks ago that Ralph White was not covered by the 
Federal EmploYees• Liability Act. 
A You•re right. 
Q Because you had traditionally granted 
coverage under FELA to electricians in the status. 
A That's wrong. I had already put other 
electricians before Mr. White. I just plain missed him. 
132 
Q And the lawyers for the railroad missed 
it. 
A They weren't aware of it either I presume. 
* * * 
[TR. Page 158, Line 18 to Page 160, Line 17] 
Q Prior to 1972 you filed no Longshoremen's 
Harbor Workers• forms on people who were injured on shore. 
THE COURT: That's what he said. 
THE WITNESS: I sent in a list of names of 
those I thought that were covered under the act and 
Roanoke decided whether they were or were not covered 
and they sent out the form until the point of 
January of '74. 
BY MR. HOWELL: 
Q And the names you sent out involved people 
who were hurt over the water or on the water. That's who 
you sent out. 
A Some were on the piers, but that I thought 
might be covered. 
Q Before 1972. 
A Right. 
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Q Okay. So there was no difference whether 
they were on the pier or over it prior to 1972. 
A They decided that, I didn't. 
0 I mean you sent up people who had been 
injured whether they were hurt on the piers or hurt on the 
water or on both. 
A Yes. 
Q You sent them all up. 
A Yes. 
Q All right, sir. Now, a person who is 
injured working any place on the railroad whether it be on the 
piers, up in the motor rooms, over the piers, if he is out 
for as much as four days he -- and stays out as much as two 
weeks -- he gets a weekly compensation benefit, doesn't he? 
A Right. 
Q And that's under the Railroad Retirement Act. 
A Now it depends where he is injured. Now 
under the longshoremen if he's out only three days he gets 
no pay. 
Q Goes under railroad retirement. 
A Then he is under railroad retirement. 
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Q Right. And any employee that w~s covered 
by the railroad act at any time gets this benefit, that is, 
he.gets a weekly payment after a certain period of time. 
A If he is not covered by the Longshoremen's 
and Harbor Workers• Act. 
Q And employees always had that before they 
had a Longshoremen's and Harbor Workers• Act. 
A That's right. 
* * * 
[TR. Page 161, Line 9 to Page 161, Line 22] 
Q Now, the railroad employee is provided 
with hospital and medical benefits, isn't he, for any 
injury that he receives on the job? 
A Yes. 
Q And for any illness really. 
A He has fringe benefits and a health in-
surance poli~y on himself and his family. 
Q · Well, whether he is ill or whether he is 
injured he is going to get his hospitalization and going 
to get his doctor's bills paid by this policy. 
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A Whatever the policy cov~s. 
Q And it covers those things, doesn't it? 
A Covers, yes, but I don't know how much 
percentage. 
* * * 
[TR. Page 163, Line 19 to Page 163, Line 22] 
Q An injured worker whether it be because 
of illness or injury gets a weekly benefit paid by the 
Railroad Retir.ement Board. 
A Yes. 
* * * 
[TR. Page 164, Line 1 to Page 164, Line 22] 
(Counsel for the Defendant and counsel for 
the Plaintiff gave closing statements.) 
THE COURT: Yes, Mr. Howell, I am going 
to give you my opinion right now. I think it's 
going to surprise everybody to death, surprise me. 
I don't think Mr. Prince said anything under it the 
other day, but I constraint to say I must feel I 
should sustain the motion to the plea of the juris-
diction and dismiss the matter. 
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MR.. HOWELL: We note our exception. 
THE COURT: I am sure you do, and I am 
sure either side is guaranteed a writ of error 
in this matter. 
MR. HOWELL: I doubt tlB t. General Motors 
didn't get one in the six hundred thousand dollar 
case. 
THE COURT: That's just money. We have 
more than just money here. 
MR. HOwELL: My only regret is we didn't 
bring ~he case in the federal court because we have 
got the long way in this way. 
* * * Defendant • s Exhibit D6X 
Endorsements to Traveler's Insurance company Policy 
TUB 968204, Effective May 1, 1972 to May 1, 1973: 
11 It is hereby understood and agreed that coverage 
as provided hereunder applies only to the following 
locations piers one and two, Sewells Point, piers three, 
four, five, six Lamberts Point, Norfollt, Virginia. "Piers 
one and two, Sewells Point are to include the piers to the 
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inshore bulkhead: piers number three, Lambert's Point is 
to include the structure to inshore bulkhead: pier 
number four, Lambert's Point is to include the pier 
structure, kick-backs, and elevators, pier number five, 
Lamber~s Point is to include the pier structure including 
kick-backs to the inshore side of the conveyor system, 
transfer houses, conveyor tunnel, dumpers, kick-backs, 
Barneys, and supporting structures, thawing plants, and 
trackage directly connecting these facilities beginning 
at the west end of the scale house. 
* * * 
The policy does not apply to injury, including 
death resulting therefrom, sustained by any person in the 
course of an employment subject to the Federal Employers 
Liability Act, u. s. Code (1946) Title 45, Section 51-60. 
* * * Defendant's Exhibit D7X 
Endorsements to Home Insurance Company Policy 
PWC 4 12 72 02, Effective May 1, 1973 to May 1, 1974: 
It is hereby understood and agreed that coverage 
as provided under this policy at the locations indicated 
below, shall include all areas at Lambert's Point and 
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. I 
Sewells Point, Norfolk, Virginia customarily used by the 
Norfolk and Western Railway Company in the loading or un-
loading of vessels. 
Location of Premises: 
Piers #1 and 2 
Piers #3, 4, 5 and 6 
* 
Sewells Point, Norfolk, Virginia 
Lambert's Point, Norfolk, Virginia 
* * 
The policy does not apply to injury, including 
death resulting therefrom, sustained by any person in 
the course of an employment sUbject to the Federal 
Employers Liability Act, u.s. Code (1946), Title 45, 
Sections 51-60. 
* * * 
ORPER TENDERED BY APPELlANT AND REFUSED JUf.aY 29, 1975 
This cause came on to be heard on the Defendant's 
plea to the jurisdiction of this Court, which was first 
raised by a Motion To Dismiss For Want Of Jurisdiction 
filed on June 16, 1975, the Defendant having filed Grounds 
Of Defense to the merits of the Plaintiff's Motion For 
Judgment brought pursuant to the provisions of the Federal 
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Employers' Liability Act, 45 u.s.c.A. §Sl, et seq., and 
which Motion For Judgment was filed on June 26, 1974, the 
Defendant's Grounds Of Defense having been filed on 
July 8, 1974. 
This Court set the plea for argument on June 10, 
1975, and on July 8, 1975, Defendant filed a memorandum 
of authorities in support of its plea to the jurisdiction, 
and the Plaintiff filed memorandum letters in opposition 
to the plea on June 18, 1975 and July 9, 1975. 
Counsel for the Plaintiff raised and argued the 
following issues during the course of the hearing held 
July 10, 1975: 
(1) That the Plaintiff Ralph J. White, III, 
was employed as a railroad electrician and was entitled 
to the benefits of the Federal Employers• Liability Act, 
45 u.s.c.A. §51, et seq., and that he was entitled to a 
trial by jury as provided in said Act. 
(2) That it was not the intent of Congress in 
the enactment of the 1972 Amendments to the Longshoremen's 
and Harbor Workers' Act to take from Ralph J. White, III, 
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a railroad employee, his rights under the Federal 
Employers' Liability Act, 45 u.s.c.A. §51, et seq •• 
(3) That notwithstanding Plaintiff's contention 
that the amendments to the Longshoremen's and Harbor 
Workers' Act did not cover as a matter of law the Plaintiff, 
Ralph J. White, III, if the Court should rule that any 
railroad employee engaged in martime employment involving 
work in the coal piers of the Norfolk & Western Railway 
Company, the Defendant herein, then the question of whether 
or not Ralph J. White, III, was engaged in maritime employ-
ment at the time he suffered the alleged injuries to his 
ears was a question to be determined by the jury at the 
trial of the case on its merits, said issue being merely 
another defense to be raised in the grounds of defense 
of the Defendant to the Plaintiff's motion for judgment. 
(4) Even if the Court overruled Plaintiff's 
motion regarding the applicability of the Longshoremen's 
and Harbor Workers' Act to the Plaintiff, the Defendant 
had failed to· secure the insuranQe necessary to deprive 
the Plaintiff of a jury trial for the period May 1973 
141 
through May 1974, at which time the Defendant had limited 
coverage as provided for in the policy provided by Home 
Insurance Company. 
(5) That it being uncontroverted that Plaintiff 
was covered by the Federal Employers' Liability Act, 45 
U.S.C.A. §51, prior to the 1972 Amendments to the Long-
sh9remen's and Harbor Workers' Act, 33 u.s.c.A. §901, et 
seq., at which time he not only had the benefits of the 
Federal Employers' Liability Act, but in addition thereto 
as an ~ncident of his employment received hospital and 
medical benefits and weekly benefits when sick or injured 
without reference to fault, it would be unconstitutional 
to deprive such an employee of these benefits and by 
legislation sUbstitute therefor a singular remedy under 
the Longshoremen's and Harbor Workers' Act. 
And the Court having heard argument of respective 
counsel during the course of the hearing doth by this 
Order confirm its ruling from the bench made immediately 
following argument by counsel on July 10, 1975, and the 
Court sustains the plea to the jurisdiction made by the 
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Defendant and by so doing doth specifically ADJUDGE, 
ORDER and DECREE that 
(1) That even though the Plaintiff, Ralph J. 
White, III, was employed as a railroad electrician, he is 
not entitled to the benefits of the Federal Employers' 
Liability Act, 45 u.s.c.A. §51, et seq., or to a trial by 
jury as provided in said Act. 
(2) That it was the intent of Congress in the 
enactment of the 1972 Amendments to the Longshoremen's 
and Harbor Workers• Act, 33 u.s.c.A. §901, et seq., to 
take from Ralph J. White, III, a railroad employee, his 
rights under the Federal Employers• Liability Act, 45 
u.s.c.A. §Sl, et seq. 
(3) That the question of whether or not Ralph 
J. White, III, was engaged in maritime employment at the 
time he suffered the alleged injuries to his ears was not 
a question to be determined by the jury at the trial of 
the case on its merits. 
(4) That the Defendant had secured the 
necessary insurance to deprive the Plaintiff of a jury 
trial for the period May 1973 through May 1974. 
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(5) That it was not unconstitutional to 
deprive the Plaintiff of his rights under the Federal 
Employers• Liability Act, 45 u.s.c.A. §51 et seq., or of 
other benefits received as an incident of his employment 
for hospital and medical care and weekly benefits when 
sick or injured without reference to fault and by 
legislation substitute therefor a singular remedy under 
the Longshoremen's and Harbor Workers• Act. 
To which action of the Court the Plaintiff, by 
counsel noted his objections and exceptions. 
* * * 
ORDER ENTERED JULY 29, 1975 
This cause came on to be heard upon the motion of the 
Defendant to dismiss on the ground that the Cour·t lacked 
jurisdiction: 
And upon consideration of pre-hearing memoranda, evi-
denced presented and arguments of counsel, it is ORDERED 
that the motion to dismiss be, and it hereby is, sustained 
and this action is dismissed, to which the Plaintiff 
objects. 
* * * 
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NOTICE OF APPEAL 
The Plaintiff, Ralph J. White, III, pursuant to 
Rule 5:6 of the Rules of the Supreme Court of Virginia, 
hereby gives notice of his appeal to the Supreme Court of 
Virginia from the final order entered by Judge E. L. Ryan, 
Jr., of the Circuit Court of the City of Norfolk, on July 
29, 1975, dismissing the Plaintiff's motion for judgment 
brought pursuant to the provisions of the Federal Employers• 
Liability Act, 45 u.s.c.A. §51 ~ seg. The allegation of 
the motion was that the Court lacked jurisdiction over the 
subject matter in that Plaintiff•s exclusive remedy and 
rights were provided by the Longshoremen's and Harbor 
Workers• Compensation Act, 33 u.s.c.A. §901 et. seq. 
ASSIGNMENTS OF ERROR 
The Plaintiff assigns the following errors in 
support of his appeal: 
1. The Court erred in ruling that the Long-
shoremen's and Harbor Workers' Compensation Act, 33 u.s. 
C.A. §901 et. seg. deprived the Plaintiff, an employee of 
the Defendant, Norfolk and Western Railway Company, of his 
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rights to a trial by jury against the Defendant pursuant 
to the provisions of the Federal Employers• Liability Act, 
u.s.c.A. §51 et. seq. 
2. The Court erred in ruling as a matter of 
law that the Plaintiff was engaged in maritime employment 
and any injury arising therefrom is subject to the 
exclusive coverage of the Longshoremen's and Harbor 
WQrkers' Compensation Act, 33 U.S.C.A. §901 ~.seq. 
3. The Court erred in holding that the 
Plaintiff, a railroad worker and a member of a class of 
employees that were covered by the Federal Employers• 
Liability Act, 45 u.s.c.A. §51 et. seg. and Who worked 
ashore could constitutionally be deprived of such right by 
extending the jurisdiction of the Longshoremen's and 
Harbor Workers' Compensation Act, supra, to his work 
ashore. 
4. If arguendo, the Plaintiff was covered by 
the Longshoremen's and Harbor workers• Act, supra, then 
the court erred in holding that the Defendant for the 
period May 1973 thgouth May 1974 had provided longshore-
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men and harbor workers insurance coverage for employees, 
including the Plaintiff, who were injured while employed 
in the motor houses on Piers 5 and 6 at Defendant's 
Lambert's Point coal facilities so as to immunize the 
Defendant from a civil suit. 
A transcript of the testimony adduced at the 
hearing on the Defendant's motion to dismiss for lack of 
jurisdiction will be filed with the Clerk of the Circuit 
Court of the City of Norfolk, Virginia. 
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